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Wireless Handheld Devices Foster Communication, 
Yet Generate Compensable Time Concerns

BY ADELE M. NEIBURG

As employees seek to stay connected with
both business and personal contacts in a del-
icate balance between work and home life,
the world has become a virtual office.  More
and more employees have their “office” with
them everywhere they go, as the use of per-
sonal digital assistants (PDAs),
BlackBerrys® and smart phones have
become increasingly popular, and the preva-
lence of wireless internet locations has
increased. E-mail, fax, phone, Web browsing
and text messaging are all available “24-7”. 

Granted, wireless handheld devices give
employers the ability to expand their out-
reach while maintaining constant contact
with employees. Many employers believe
keeping their employees connected will
result in better productivity and customer
service. However, business owners may not
understand whether employees’ time spent
using one of these devices is compensable
under federal and state wage-and-hour laws.
Such misunderstanding can lead to a host of
wage and hour claims.

Who Must be Compensated?
To prevent wage and hour issues, it is essen-
tial for employers to initially determine
which employees are eligible for overtime
compensation pursuant to the Fair Labor
Standards Act of 1938. Employees can be
classified in two different categories, exempt
and non-exempt. Under federal labor laws,

an exempt employee is defined as an
employee who is not entitled to overtime
compensation, such as a manager or supervi-
sor, while a non-exempt employee is classi-
fied as an employee who is eligible for over-
time compensation. Non-exempt employees
must be paid for all time “suffered or per-
mitted” to work. 

Many employees, though not specifically
stated by their employers, interpret the
receipt of a PDA as the employer’s way of
asking them to go the extra mile and to con-
tinue work outside the office. Employees
can perform work activities on their PDA
outside of standard work hours and many
argue that non-exempt employees should be
compensated for this time because they are
performing work that benefits the company.
Moreover, and although often not expressly
stated, the employee’s assumption is that his
or her employer wants the employee to use
such tools after normal work hours to
remain in touch with co-workers, cus-
tomers, or clients.

Exempt employees may also raise issues
regarding compensation of work performed
outside of the office. In order for an employ-
ee to maintain exempt status, the employee
must be compensated a full week salary for
any work performed during that week. If an
exempt employee is on unpaid leave and
performs any work outside of the office, the
employee must be compensated for the
entire week, which includes performance of
work using a digital communication device.
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Documentation is Critical
Notably, employees are better able to assert
overtime claims by using their PDA as evi-
dence of hours spent working outside of
their regular work hours. Any work per-
formed by a non-exempt employee of which
the employer is aware must be compensated.
A PDA keeps an unbiased record of hours
worked and employees can use the device to
make employers aware of their time spent
working outside of the office. These devices
are therefore hard evidence that can be used
to support or refute FLSA claims.

Management attorneys fear a new wave of
wage-and-hour litigation is just around the
corner as employees can claim overtime for
all hours spent clicking away on their PDAs
or other digital communication devices. In
an attempt to combat the possibility of this
type of legal action, employers are advised to

provide PDAs to exempt employees only. If
this solution is not feasible, it is strongly rec-
ommended that employers work with an
employment attorney to draft a PDA policy
regulating use inside and outside of the
office.  In concert with a well-constructed
policy regarding digital communication
devices, employers are encouraged to create
a mechanism for tracking and recording
hours worked by employees outside of stan-
dard work hours.  Careful scrutiny and
monitoring of employees’ PDA use is essen-
tial.  Employers are also advised to conduct
an FLSA audit regularly to ensure that all
employees are appropriately classified,
which will discourage overtime claims.
Contact any member of our Labor &
Employment team for more information
about FLSA audits or legally viable PDA
policies.
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About our Practice
Williams Mullen's Labor and Employment Section has a nationwide practice that is consistently rec-
ognized as a "Leading Employment and Labor Law Firm" by Chambers USA. We pride ourselves on
offering "can do" business oriented solutions to clients' increasingly complex labor and employment
issues. Responsiveness, efficiency and client communication are the cornerstones of our practice. Our
depth of experience in the labor and employment field enhances our ability to represent clients suc-
cessfully. With a strong focus on traditional labor law, Williams Mullen's practice includes expert rep-
resentation of employers facing threats of unionization, as well as employers dealing with the chal-
lenges of organized workforces. We develop strategies to maintain union-free workplaces, provide
advice in the course of initial organizing and decertification election campaigns, defend companies
charged with committing unfair labor practices, negotiate collective bargaining agreements and arbi-
trate grievances arising under those agreements. 
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