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Preventing the Inadvertent Waiver of the Attorney-
Client Privilege in Litigation or Arbitration

Although those in the construction industry hope
to avoid them, litigation or arbitration are the
processes used to resolve claims when parties
cannot settle their disputes
among themselves or in
mediation. Under procedural
rules of court or arbitration,
each party to the dispute will
be required to produce to its
adversary the documentation
comprising project records.
This will usually consist of a
significant amount of
paperwork and electronic
data. The opponent will then
scour these records looking for information to
support the opponent’s position.

Contractors often receive legal advice during the
course of the project, and it is not unusual for
written communications between attorney and
client to find their way into the project file. These
communications are meant to be confidential. The
law refers to them as “privileged” communications,
meaning that they are legally protected from
disclosure to anyone outside of the attorney-client
relationship. Oftentimes, these communications
contain very sensitive information such as risk
analysis, discussion of fault and legal advice. This
important privilege can be waived if the
communication is disclosed to anyone outside of
the attorney-client relationship, even if the
disclosure is accidental or inadvertent. Once the
privilege is waived, the opponent may then have

access to all confidential information related to the
subject matter of the waiver. 

A recent important case from the Supreme Court
of Virginia discusses whether an inadvertent
disclosure of a privileged document results in
waiver of the privilege. The case serves as an
important reminder of the need to be careful and
thorough in maintaining legal papers and
producing company records to an adversary in
court or arbitration proceedings.

In Walton v. Mid-Atlantic Spine Specialists, P.C.,
decided June 10, 2010, the Virginia Supreme
Court adopted a multi-factor analysis to determine
whether a party’s inadvertent disclosure of a
privileged document results in waiver of the
privilege. The court determined that waiver may
occur if the disclosing party failed to take
reasonable measures to ensure and maintain the
document’s confidentiality, or to take prompt and
reasonable steps to rectify the error.

Under this approach, the court established five
factors to be included in a court’s consideration of
waiver, noting that a trial court may also consider
any other factors that have a material bearing on its
determination:

the reasonableness of the precautions to
prevent inadvertent disclosures;

the time taken to rectify the error;
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the scope of the discovery;

the extent of the disclosure;

whether the party claiming privilege has taken
advantage of it under circumstances that
would make it unfair to allow such party to
invoke confidentiality.

In Walton, a doctor who was sued for medical
malpractice inadvertently produced to the plaintiff
a letter that the doctor had written to his attorney
regarding the doctor’s potential negligence in
reviewing x-rays of plaintiff ’s injured wrist. The
defendants, which included the doctor and his
practice group, asserted that they did not learn that
the plaintiff was in possession of the letter until the
plaintiff notified them of her intention to use the
letter at trial.

The defendants filed several motions with the trial
court, arguing that the letter was privileged, that it
was disclosed by mistake and that plaintiff should
not be allowed to use it at trial. The trial court
agreed with the defendants and did not allow the
plaintiff to use the letter at trial. At the conclusion
of the trial, the jury returned a verdict for the
defendants, and the plaintiff appealed to the
Supreme Court of Virginia. 

On appeal, the Supreme Court considered the
evidence of waiver of the privilege and, using its
five-factor test, determined that the defendant
doctor had waived the attorney-client privilege in
inadvertently producing the letter to the plaintiff.
On the issue of whether the defendants had taken
reasonable precautions to prevent disclosure of the
letter, the court noted that neither the defendants
nor their attorney had conducted any review of the
documents prior to producing them to the
plaintiff. The defendants had hired an independent

copy service to copy the records for production to
the plaintiff. The court noted that, when such a
service is used, it is especially important to avoid
mixing privileged documents with documents that
are not privileged and that are properly produced to
the opposing party. In this case, no such steps were
taken.

The court also determined that the defendants did
not act promptly to rectify the inadvertent
disclosure once they learned of it. In addition, the
court considered the relatively small amount of
documents to be produced and the lack of any time
constraints that would prevent the defendants from
making a more careful review. The Supreme Court
reversed the decision of the trial court and
determined that the defendants had waived the
attorney-client privilege. The case was sent back to
the trial court for a new trial.

The Walton decision emphasizes the importance of
having procedures in place to maintain the
confidentiality of legal matters. Contractors should
keep all legal correspondence and other legal
documents in files clearly marked as legal and
separate from project records. In the event of
litigation or arbitration, as contractors gather
records to produce, they should be alert for the
presence of legal materials and remove them for
review by the attorney. Finally, the attorney will
want to review the files for privilege and consider
working out an agreement with opposing counsel
that an inadvertent disclosure of a privileged
document will not result in a waiver of the
attorney-client privilege. As the Walton case shows,
waiver of this important privilege can have dire
consequences.

For more information on this topic, please contact the
author or any member of the Williams Mullen
Construction Team. 
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Editorial inquiries should be directed to Gilbert “Gib” C. Laite, III, 919.981.4046 or glaite@williamsmullen.com, 
William R. Mauck, Jr., 804.420.6436 bmauck@williamsmullen.com, and Stephen G. Test, 757.473.5324 or
stest@williamsmullen.com

This information is provided as an educational service and is not meant to be and should not be construed as legal
advice. Readers with particular needs on specific issues should retain the services of competent counsel.
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