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Boxer’s Blueprint for Cap-and-Trade: Senate
Cap-and-Trade Not Likely to Preempt State
Regimes. On Jan. 27, 2009, U.S. Senate
Environment and Public Works Committee
Chair Barbara Boxer (D-Calif ) suggested that
any federal cap-and-trade bill the Committee
considers in 2009 should not preempt existing
or developing state and regional climate change
cap-and-trade regimes.  While Sen. Boxer did
not give specifics, she indicated that preserving
a role for the states as “laboratories for market-
based approaches to greenhouse gas emissions
reduction” would be an integral component of
any legislation introduced or debated by the
Committee.   

Debate Raging Over U.S. Carbon Market
Oversight. The Federal Energy Regulatory
Commission (FERC) is currently evaluating its
capacity to regulate a U.S. carbon market and
developing a federal regulatory framework.
Acting FERC Chair Jon Wellinghoff has
announced that FERC is developing a compre-
hensive report on carbon markets, including
FERC’s potential role, which could be released
as early as June of this year.  Last year’s Dingell-
Boucher legislative proposal would have
entrusted FERC with the authority to regulate
a federal carbon market.  In addition to FERC,
the Commodities Future Trading Commission
(CFTC), the Securities and Exchange
Commission, and EPA have each been men-
tioned by experts and lawmakers as having
some form of oversight or enforcement role in a
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future carbon market.  On Feb. 10, 2009, for
example, Rep. Collin Peterson (D-Minn), chair
of the Committee on Agriculture, introduced
the Derivatives Markets Transparency and
Accountability Act of 2009.  The proposed leg-
islation would give the CFTC jurisdiction over
emissions allowance and carbon offset trading
within a future mandatory federal market, and
would require that trading occur on a “designat-
ed contract market” basis under existing CFTC
authorities.  

State Attorneys General Urge EPA to Make
Endagerment Findings on CO2 Regulation.
In a Feb. 5, 2009 letter to EPA Administrator
Lisa Jackson, 17 state Attorneys General urged
EPA to make a formal “endangerment finding”
that carbon dioxide (CO2) endangers public
health and welfare under the Clean Air Act
(CAA).  It has been almost two years since the
Supreme Court held in Massachusetts v. EPA
that EPA has the authority under the CAA to
regulate CO2 and remanded the issue for fur-
ther agency review.  EPA regulation of green
house gases (GHGs) under the CAA would
have wide-ranging impacts on any future car-
bon market.  For example, EPA is already
reviewing whether to require all newly-con-
structed coal-fired electric power plants to
install the “Best Available Control Technology”
to mitigate plant emissions of CO2.
Administrator Jackson has voiced her support
for the endangerment finding process and initi-
ating a full rulemaking process.  On February
17, she announced that EPA intends to move
forward with the endangerment finding
process.  EPA could initiate the process as early
as next week.
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Federally-Supported Overseas Investments
Now Require Emissions Review.  In a settle-
ment agreement filed on Feb. 6, 2009 in U.S.
District Court for the District of Columbia, the
Export-Import Bank (EIB) and the Overseas
Private Investment Corporation (OPIC) are
now required to consider the environmental
and climate change risk impacts of any interna-
tional development project it finances or sup-
ports.  Until reaching the settlement, the U.S.
government had argued that federal agencies
were only required to perform environmental
assessments for domestic projects.  EIB, which
helps to finance U.S. goods abroad, and OPIC,
which facilitates U.S. capital investment abroad
and project financing, will now conduct full
environmental assessments and apply standard-
ized GHG mitigation protocols for every proj-
ect they support.        

Senator Bingaman Focuses First on
Renewables, Clean Energy Bank. Before any
debate over climate change regulation begins,
Senate Energy and Natural Resources
Committee Chairman Jeff Bingaman (D-
N.M.) has announced drafting of legislation
that would require 20 percent of electricity pro-
duced by utility companies to originate from
renewable sources by 2021 including wind,
solar, landfill gas, and increased hydropower
output. In addition, under Sen. Bingaman’s
coordination, the Committee recently held a
hearing on efforts to stimulate investment and
loans in clean energy projects through the cre-
ation of an independent “U.S. Clean Energy
Bank.”  The bank would be structured and have
authorities similar to OPIC and the Export-
Import Bank, and would be able to provide
direct financing and loan guarantees for domes-
tic expansion of clean energy projects and tech-
nologies. The bank may also be authorized to
regulate renewable energy credit mandates.      

Congress Pressures EPA to Develop
Emissions Inventory.  In a letter sent to EPA
Administrator Lisa Jackson and Office of
Management and Budget Director Peter
Orszag, Sens. Barbara Boxer (D-Calif ), Dianne
Feinstein (D-Calif.), Amy Klobuchar (D-
Minn.), and Olympia J. Snowe (R-Maine)
urged expedited action to establish and imple-
ment a comprehensive U.S. GHG emissions
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inventory and registry system.  The need for a
comprehensive emissions inventory is essential
to the prospective establishment of sectoral and
entity-specific “caps” under which any future
federal cap-and-trade regime would be based.
EPA is currently working on development of a
draft rule that would require public and private
entities to report their carbon emissions.  The
rule is currently being reviewed by the Office of
Management and Budget.  EPA must issue a
final rulemaking on an emissions inventory and
registry by June 26, 2009.   

Global Carbon Prices Crash.  Across the
board, global carbon market prices have fallen
steeply in recent months due to weakened eco-
nomic conditions.  Within the EU Emissions
Trading Scheme (EU-ETS), the price for one
EU emissions allowance (known as an “EUA”)
hit an all-time low in early trading, hitting €9.80
on February 9.  The prevailing EUA in October
2008 was €25.00.  Despite the steep loss in value,
EUA trading volume was up in January 2009
(343 million allowances exchanged hands),
which was just shy of the October 2008 record.
In the U.S.,  benchmark contracts for Regional
Greenhouse Gas Initiative allowances fell 5.75
percent the week of Feb. 2, 2009 from the pre-
vious week, closing at $3.75 per contract, down
from $4.00 in late January. 

Mexico Supports Global Carbon Market.
On Jan. 28, 2009, Mexican Environment
Minister Juan Rafael Elvira Quesada expressed
his desire to help implement a global carbon
market under a harmonized international stan-
dard.  Elvira indicated that Mexico, which reg-
isters the fourth most Kyoto-based CDM proj-
ects of any developing country, would push to
reform the CDM to make it a more efficient
mechanism.  Elvira also proposed the creation
of a global emission reduction fund supported
by investments from developed and developing
countries.  

* * * *
For more information on climate change policy
and regulatory developments, please contact
Cameron Prell, cprell@williamsmullen.com.
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