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House of Representatives Passes 
Permanent Estate Tax Relief Act

On Dec. 3, 2009, the House of Representatives,
by a vote of 225 to 200, passed H.R. 4154, the
“Permanent Estate Tax Relief for Families, Farm-
ers and Small Business Act of 2009,” referred to
herein as the “Permanent Estate Tax Relief Act.”

Background and Current Law

Under the Economic Growth and Tax Relief Rec-
onciliation Act of 2001 (“EGTRRA”), Congress
gradually increased the estate tax exemption
amount from $675,000 in 2001 to $3.5 million
in 2009; in addition, the highest marginal estate,
gift, and generation skipping transfer tax rates
dropped from 55 percent to 45 percent. In 2010,
the estate and generation skipping transfer taxes
are repealed. The gift tax remains in effect during
2010, with a $1 million exemption amount and a
gift tax rate of 35 percent. In 2011, the provisions
of EGTRRA “sunset” and the estate, gift and gen-
eration skipping transfer tax rates and exemption
amounts are revived as if EGTRRA had not been
enacted. This results in a $1 million estate and
gift tax exemption and a graduated rate schedule
with a top rate of 55 percent.

Significant Features of the Permanent
Estate Tax Relief Act

The Permanent Estate Tax Relief Act makes sever-
al important changes. First, it eliminates the

repeal of the estate and generation skipping trans-
fer tax in 2010. Second, it makes the provisions of
current law permanent – that is, a $3.5 million
estate and generation skipping transfer tax exemp-
tion, a $1 million gift tax exemption, and a 45
percent tax rate. A corollary to the retention of
current law is that it preserves the rule that pro-
vides a fair market value basis adjustment at
death. Finally, while the deduction for state death
taxes is retained, the state death tax credit is not
revived. 

Important Technical Features of EGTRRA
Retained

The Permanent Estate Tax Relief Act also retains
some important provisions found in EGTRRA
that would have otherwise been lost had EGTR-
RA been repealed in its entirety. First, many use-
ful provisions related to the generation skipping
transfer (“GST”) tax are retained. These provi-
sions include automatic allocations of GST tax
exemption, late allocations of GST tax exemption,
qualified severances of trusts, and other relief
mechanisms. In addition, important technical
aspects of the provisions related to installment
payments of estate tax associated with closely held
businesses (under Internal Revenue Code Section
6166), qualified conservation easements, and val-
uation reductions for family farms (under Internal
Revenue Code Section 2032A) are retained. 
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Good News and Bad News

The good news is that two Obama administration proposals that concerned practitioners did not
find their way into the bill. First, a proposal that would limit the application of valuation discounts
to family-owned business was not included in the bill. Second, the administration’s proposal that
required a 10-year term for grantor retained annuity trusts was also left out of the bill. 

The bad news is that some of the features that had been discussed in other legislation are missing.
A bill proposed by Senator Max Baucus would have made the $3.5 million exemption portable
between spouses, thereby eliminating the need for a “credit-shelter” at the death of the first spouse.
In addition, the Baucus bill would have provided for an indexing of the $3.5 million estate tax
exemption amount tied to inflation. Other proposals would have increased the exemption to $5
million and reduced the top rate to 35 percent.

What’s Next?

The bill will now move over to the Senate for consideration. Some of the features that were left out
(good and bad) may find their way back into the bill and will ultimately be subject to reconcilia-
tion by the House and Senate conferees. Given Congress’ desire to avoid the repeal of the estate tax
in 2010, it is likely that we will see some form of legislation before year’s end. Stay tuned.

For more information about this topic, please contact the author, Farhad Aghdami at 804.783.6440 or
aghdami@williamsmullen.com.   
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