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Virginia Innkeepers Liable to Guests for On-Premises Crime

Late at night, a man, his wife and
infant arrive at your motel
property, looking for a room for

the night.  After checking in, the man
drives his car to a parking space near
the room, opens the trunk and begins
to unload his family’s baggage from
the car.  Suddenly, he is confronted by
a man pointing a gun at him and
demanding his valuables.  The hus-
band gives the crook what little he
has, but the crook is dissatisfied.  He

shoots the husband several times,
jumps in the car and speeds away with
the infant still in the baby seat.    

The crook is criminally convicted
and goes to prison.  He has no assets.
The victim recovers and looks for any
defendant he can find to recover com-
pensation for his serious injuries.  He
sues you as hotel owner/operator.

Surely, you are not liable for
injuries to your guests inflicted by a
trespasser committing such heinous
and reprehensible criminal acts in
your parking lot.  You’ve never seen
the crook, and no one in your employ
even witnessed the crime.  The
Virginia Supreme Court says, howev-
er, that you could be on the hook to
pay the large damages sought by the
injured guest.  

In a highly controversial decision
rendered in March 2006, the Court
declared that “the nature of the special
relationship between an innkeeper and
a guest . . . imposes on the innkeeper .
. . [an] elevated duty of ‘utmost care
and diligence’ to protect a guest from

the danger of injury caused by the
criminal conduct of a third person on
the innkeeper’s property.”  Taboada v.
Daley Seven, Inc., 271 Va. 313, 626
S.E.2d 428 (2006).

The Court found the basis for the
innkeeper’s duty in the common law.
It noted the general common law rule
in Virginia to be that an owner or
occupier of land owes no duty to an
invitee either to warn him or to protect
him from criminal acts committed on
the owner/occupier’s property by a
third party.  But the Court went on to
say that Virginia law recognizes an
exception to that general rule between
certain owners or occupiers of land
and certain invitees - namely, between
innkeepers and guests.  Even innkeep-
ers, however, are not absolute insurers
of their guests’ safety from criminal
acts in all cases, said the Court.
Negligence liability of an innkeeper to
its guest for a criminal act committed
by a third party on the innkeeper’s
premises attaches when the innkeeper
either knows of a danger or has reason
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to foresee a danger to a guest from
third party criminal conduct. 

In this case the plaintiff guest
alleged that for a three-year period just
before the shooting, the owner/opera-
tor of the facility had called the police
many times to report trespassers, sus-
picious persons, disorderly persons,
and the like on its premises.  The
reports included incidents of rob-
beries, assaults and even shootings.
Plaintiff also alleged that the innkeep-
er did not employ security guards dur-
ing late night hours, although it had
done so at one time, and that there
were no security cameras in the park-
ing lot.  

In imposing this “elevated duty” of
care on innkeepers for the safety of
their guests, the Court noted that “a
guest entrusts his safety to the
innkeeper and has little ability to con-
trol his environment.  The guest relies
on the innkeeper’s knowledge of the
neighborhood in taking the reasonably
necessary precautions to do so.”
Therefore, the Court concluded, “it is
reasonable for the law to impose upon
the innkeeper . . . a duty to take rea-
sonable precautions to protect his
guests against injury caused by the
criminal conduct on the part of other
guests or strangers, if the danger of
injury by such conduct is known to the
innkeeper or reasonably foreseeable.”

The Court’s opinion creates a sig-
nificant risk of liability for all
Virginia innkeepers whose properties
are in, or close to, high crime areas.
Virginia innkeepers subject to this risk
include owners and operators of
hotels, motels, bed and breakfasts,
guesthouses, boardinghouses, private
clubs providing overnight accommo-
dations, tourist homes and hostels.
Compliance with their “elevated duty
of utmost care and diligence” requires
continuous attention to the need for
such precautions as well-lit parking
lots and other areas where guests are
likely to go; security cameras to moni-
tor those areas; the employment of
uniformed security guards who are on
duty throughout the night; and perhaps
even the employment of consultants or
other experts to assess the premises
and recommend precautions against
reasonably foreseeable criminal acts.
All Virginia innkeepers would be well
advised to monitor regularly not only
the frequency and type of criminal
activities on their own premises but
also the criminal activity in their
immediate area.  The greater the likeli-
hood of criminal activity in the area of
a facility, the greater the duty of area
innkeepers to take precautions to pro-
tect their guests from criminal behav-
ior.

An interesting sideline to the
Taboada case is that the Virginia

Supreme Court’s opinion was aggres-
sively attacked by the innkeeper’s
counsel in a petition for rehearing as
“irrational and discriminatory,”  “irra-
tional at its core,” an “absurd result”
and lacking in “logic and common
sense.”  The vehemence of the attack
drew a severe sanction by the Court on
the innkeeper’s lawyer, which was the
subject of a separate opinion by the
Court.  Taboada v. Daley Seven, Inc.,
272 Va. 211, 636 S.E.2d 889 (2006).
Even so, the Court eventually granted
the innkeeper’s petition for rehearing,
reconsidered its opinion and affirmed
it.  However, two justices of the Court
took the occasion to record a well-rea-
soned dissent to the decision by the
majority.  Taboada v. Daley Seven,
Inc., 273 Va. 269, 641 S.E.2d 68
(2007).

Therefore, Virginia innkeepers,
take notice.  The Court’s decision
imposing an elevated duty on you
stands as the law of Virginia today, and
it will govern your liability for crimi-
nal acts on your premises resulting in
injury to your guests unless and until
the General Assembly acts to change
the law or a future composition of the
Virginia Supreme Court reverses the
Taboada decision.

For more information on this topic,
please contact article author, Sandy T.
Tucker, or any member of the Williams
Mullen Hospitality Industry Team.
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FTC Affiliate Marketing
Rule Compliance Deadline

The Federal Trade Commission
approved a final rule that provides con-
sumers with a right to “opt out” before
a person or company uses information
provided by an affiliated company to
market its products and services to the
consumer.

The final rule prohibits the use of
certain information received from an
affiliate to make a solicitation to a con-
sumer about the person’s products or
services, unless the consumer is given
notice and a reasonable opportunity
and  simple method to opt out of
receiving such solicitations, and the
consumer does not opt out.  The final
rule applies to information obtained
from the consumer’s transactions or
account relationship with an affiliate,
the consumer’s application, and credit
reports and other third party sources.
The appendix to the final rule contains
model forms to facilitate compliance
with the notice and opt-out require-
ment.

The final rule became effective on
Jan. 1, 2008.  All covered entities
should be in compliance with the rule
as of Oct. 1, 2008.

For more information on this topic,
please contact article author, Joseph
R.  Mayes, or any member of the
Williams Mullen Hospitality Industry
Team.

WM Hospitality Group To
Offer Labor & Employment
Services

The hospitality industry faces
unprecedented legal challenges and
regulatory and legislative change.
Union card check recognition, new
immigration and visa requirements,
and an unprecedented uptick in class
action overtime litigation are just a few
of the many issues facing the hospital-
ity industry both now and in the future.
In order to assist our hospitality indus-
try clients, Williams Mullen is pleased
to announce the addition of King
Tower, Joshua Krasner and Eliot
Norman to our Hospitality Industry
Service Team.  Messrs. Tower and
Krasner have a combined 28 years of
experience representing clients on a
wide range of employment issues fac-
ing hotels, restaurants and other com-
panies in the hospitality industry.  Mr.
Norman has focused his practice on
immigration law since 1986.  As a for-
mer federal prosecutor, he advises hos-
pitality industry clients on I-9 compli-
ance, ICE investigations and how to
reduce risks in hiring and retaining for-
eign nationals. 

We welcome the opportunity to dis-
cuss any questions you may have.
Please contact King Tower, ktower@
williamsmullen.com; Joshua Krasner,
jkrasner@williamsmullen.com; or
Eliot Norman, enorman@williams
mullen.com.
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