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The Supreme Court of Virginia, the Fourth Circuit, and
the ‘Serious Business’1 of Applying the Second

Amendment
By Joseph R. Pope

The Second Amendment states: "A
well regulated Militia, being necessary
to the security of a free State, the right
of the people to keep and bear Arms,
shall not be infringed." In District of
Columbia v. Heller2,  the Supreme Court
ruled that the Second Amendment
secures an individual right to bear
firearms. The Court's ruling resolved a
protracted and often contentious
debate over whether the Second
Amendment secures a private, indi-
vidual right to keep and bear arms or a
collective right to carry weapons in
connection with service in a state mili-
tia.3 The Court later concluded in
McDonald v. City of Chicago that, by
virtue of the Fourteenth Amendment's
Due Process Clause, the Second
Amendment right to keep and bear
arms is enforceable against state and
local governments. While settling the
debate over whether the Second
Amendment guarantees a personal
right to possess firearms, Heller and
McDonald left unresolved questions
regarding the scope of the right and
the extent of the government's power
to burden it. Like other courts, the
Supreme Court of Virginia and the
Fourth Circuit have wrestled with
these issues in attempting to translate
the right "to keep and bear arms" into
practicable constitutional doctrine.
This brief essay chronicles the efforts
of these courts to provide form to
Second Amendment jurisprudence
and develop a workable decisional
framework.
II..  HHeelllleerr aanndd  MMccDDoonnaalldd

In Heller, the plaintiffs challenged
gun laws enacted by the District of
Columbia that severely restricted resi-
dents from owning handguns and
required all firearms found in the
home, including rifles and shotguns, to
be kept unloaded and disassembled or
bound by a trigger lock. The Heller
plaintiffs claimed the Second Amend-
ment provided them an individual
right to keep and bear firearms in their
homes that the District's gun laws

infringed. Based largely on "the histor-
ical background of the Second
Amendment," the Supreme Court held
the Second Amendment did in fact
confer an individual right to possess
firearms in the home and struck down
the District's gun laws as overly
restrictive. The Heller Court reasoned
that "like the Fourth and Fifth
Amendments, [the Second Amend-
ment] codified a pre-existing [individ-
ual] right" to possess and carry
firearms "in case of confrontation."5

Two years after deciding Heller, the
Supreme Court in McDonald v. City of
Chicago held the Second Amendment
was incorporated by the Fourteenth
Amendment against the states and
struck down a Chicago law similar to
the one at issue in Heller. In McDonald,
the Court characterized the right to
possess firearms in the home for pur-
poses of self-defense as "fundamental"6

and therefore enforceable against state
and local governments.   

In Heller and McDonald, the Court
declared that individuals enjoy a fun-
damental constitutional right to pos-
sess firearms, but it did not define the
outer limits of the right. The Court
explained, however, that the right was
"not unlimited,"7 and its holding sug-
gests that there is a significantly
diminished right, if any right at all, to
bear firearms outside the home.
Indeed, while declining to fill in the
interstices of the Second Amendment
right, the Court identified the home as
a special place "where the need for
defense of self, family, and property is
most acute."8 And, moreover, the Court
limited its holding to home possession
and use, stating, "[W]e hold that the
District's ban on handgun possession
in the home violates the Second
Amendment, as does its prohibition
against rendering any lawful firearm
in the home operable for the purpose
of immediate self-defense."9 Character-
izing its ruling as narrow and context
specific, the Court observed that
"whatever it leaves to further evalua-

tion, it surely elevates above all other
interests the right of law-abiding,
responsible citizens to use arms in
defense of hearth and home."10 As
such, it is plausible to conclude that
the right dissolves—or at least its
potency wanes—once a person leaves
the home.11 This minimalist view of the
right also finds historical support in
the Court's observation that a majority
of 19th-century courts reviewing the
legality of prohibitions on carrying
concealed weapons outside the home
held them to be lawful under the
Second Amendment.12

Heller's holding also implies that
regulations preventing the possession
and limiting the availability of "dan-
gerous and unusual weapons" are con-
stitutionally sound.13 The test suggest-
ed by the Court asks whether a partic-
ular weapon falls within the realm of
weapons in "common use" by "law-
abiding" citizens for purposes of self-
defense.14 Because the District's hand-
gun ban amounted to a "prohibition of
an entire class of 'arms' overwhelming-
ly chosen by American society for that
lawful purpose,"15 it failed this test.
Since weapons such as machine guns,
sawed-off shotguns, and military-style
assault weapons do not fall within the
class of weapons in "common use" for
purposes of self-defense, laws restrict-
ing their possession presumably
remain valid.16 Thus, according to
Heller, the Second Amendment confers
an individual right to possess in the
home weapons commonly used by
law-abiding citizens, such as hand-
guns and non-military long-guns, for
the purpose of self-defense.17

At the same time, recognizing the
negative externalities created by gun
violence,18 the Court stressed: 

[N]othing in our opinion should be
taken to cast doubt on longstanding
prohibitions on the possession of
firearms by felons and the mentally ill,
or laws forbidding the carrying of
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firearms in sensitive places such as
schools and government buildings, or
laws imposing conditions and qualifi-
cations on the commercial sale of
arms.19

As such, these "well-rooted, public-
safety-based exceptions to the Second
Amendment right"20 are "presumptive-
ly lawful."21 The Court emphasized
further that this list provides only
examples of "presumptively lawful"22

regulatory measures and is by no
means "exhaustive."23

Apart from providing lower courts
a broad outline of the right's contours
and a list of certain presumptively law-
ful public-safety regulations, the Court
did not prescribe a particular standard
for testing the validity of firearm regu-
lations, saying only, "Under any of the
standards of scrutiny that we have
applied to enumerated constitutional
rights, banning from the home the
most preferred firearm in the nation to
'keep' and use for protection of one's
home and family would fail constitu-
tional muster."24 The Supreme Court of
Virginia, the Fourth Circuit, and other
lower courts have accordingly been
left with broad discretion to fashion a
workable analytical framework to
determine the constitutionality of
firearm regulations.25

IIII..  TThhee  SSuupprreemmee  CCoouurrtt  ooff
VViirrggiinniiaa  AAddooppttss  aa
CCaatteeggoorriiccaall  AApppprrooaacchh  iinn
DDiiGGiiaacciinnttoo      vv..  GGeeoorrggee
MMaassoonn  UUnniivveerrssiittyy

In Digiacinto v. The Rector and
Visitors of George Mason University,26

the Supreme Court of Virginia consid-
ered a challenge to a George Mason
University regulation barring posses-
sion of firearms in "academic build-
ings, administrative office buildings,
student residence buildings, dining
facilities, or while attending sporting,
entertainment or educational events."27

At the outset, the plaintiff argued that
two distinct tests should apply in
assessing the constitutionality of
firearm regulations: strict scrutiny and
a novel standard of traditionalism.
Referencing strict scrutiny, the plaintiff
argued the regulation should be struck
down as unconstitutional because it
was "not narrowly tailored" to achieve
a compelling governmental interest.28

The plaintiff claimed also that the law
was unconstitutional because it "vio-
lates the historic understanding of the
right to bear arms."29 The court rejected
the standards proposed by the plaintiff
and instead evaluated the law in light
of express language in Heller; specifi-
cally, language stating that certain cat-
egorical prohibitions on the possession
of firearms are presumptively lawful.  

Referencing Heller's categorical
locution, the court noted that "[n]either
Heller nor McDonald casts doubt on
laws or regulations restricting the car-
rying of firearms in sensitive places,
such as schools and government build-
ings."30 GMU is an especially sensitive
place, according to the court, because it
has "30,000 students enrolled ranging
from age 16 to senior citizens, and . . .
over 350 members of the incoming
class would be under the age of 18."31

Additionally, "approximately 50,000
elementary and high school students
attend summer camps at GMU" and
"approximately 130 children attend the
child study center preschool there."32

The court also observed that, unlike a
public street or park, "a university tra-
ditionally has not been open to the
general public" and "parents who send
their children to a university have a
reasonable expectation that the univer-
sity will maintain a campus free of
foreseeable harm."33 For these reasons,
many buildings on GMU's campus fell
within the category of "sensitive
places" described in Heller; according-
ly, the regulation did not contravene the
Second Amendment.34

The approach adopted by the
Supreme Court of Virginia may be
described as a "categorical approach"
—meaning an approach where courts
identify certain categories of conduct
that fall within the scope of the Second
Amendment (and thus protected) or
outside the ambit of the Amendment
(and thus unprotected).35 Many other
courts have adopted this approach
and, looking to the list of presumptive-
ly lawful public-safety regulations,
have upheld laws banning firearm
possession by convicted felons36 and
firearm bans in other "sensitive places"
such as airports37 and post office park-
ing lots.38 Reasoning by analogy to the
list of presumptively lawful restric-
tions, courts have also concluded that
laws banning the possession of
firearms by unlawful users of con-
trolled substances39 and illegal aliens40

also remain constitutional.41

IIIIII..  TThhee  FFoouurrtthh  CCiirrccuuiitt  AApppplliieess  aa
TTwwoo-PPaarrtt  HHyybbrriidd  TTeesstt  iinn  UUnniitteedd
SSttaatteess  vv..  CChheesstteerr

At issue in United States v. Chester
was the constitutionality of 18 U.S.C. §
922(g)(9)-a statute forbidding persons
convicted of a "misdemeanor crime of
domestic violence" from possessing
firearms. Following his conviction
under § 922(g)(9), the defendant
argued on appeal that laws restricting
the right protected under the Second
Amendment should be evaluated
under strict scrutiny. Like the Supreme
Court of Virginia in DiGiacinto, a panel
of the Fourth Circuit rejected this argu-
ment. But the court declined to apply a
categorical approach; instead choosing
to follow a test developed by the Third
Circuit in United States v. Marzzarella.43

Under the Marzzarella test, the
threshold inquiry is whether the chal-
lenged statute regulates conduct
falling within the scope of the Second
Amendment.44 This inquiry "seeks to
determine whether the conduct at
issue was understood to be within the
scope of the right at the time of ratifica-
tion."45 If not, the challenged law is
valid. If the law does burden protected
conduct, the court must evaluate the
law under the appropriate standard of
constitutional scrutiny.46 Drawing from
First Amendment jurisprudence,47 the
Marzzarella test applies the level of
scrutiny that accords with the level of
protection the Second Amendment
affords the regulated conduct and the
degree to which the challenged regula-
tion burdens the protected conduct.48

Applying this composite approach
to § 922(g)(9), the Chester panel first
found that laws barring persons con-
victed of domestic violence misde-
meanors from possessing firearms
were of recent vintage; thus, it could
not "say that the Second Amendment
did not apply to persons convicted of
domestic violence misdemeanors."49

Hence, the panel assumed "that
Chester's Second Amendment rights
are intact and that he is entitled to
some measure of Second Amendment
protection to keep and possess
firearms in his home for self-defense."50

Although the defendant's conduct
fell within the scope of the Second
Amendment, the court concluded that
the defendant's right to possess a
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firearm in his home did not fall within
the core of the Second Amendment
because the core right extends only to
"law-abiding, responsible citizen[s]."51

In other words, because of his domes-
tic violence conviction, the defendant's
Second Amendment rights were sig-
nificantly impaired. Since the defen-
dant could not claim possession of the
core right identified in Heller, strict
scrutiny was inappropriate.  Instead,
the court found that intermediate
scrutiny should apply. "Inter-mediate
scrutiny queries whether a statute is
substantially related to an important
governmental interest."52 And the bur-
den of satisfying the test falls "square-
ly upon the government."53 Put another
way, "the government must demon-
strate . . . that there is a 'reasonable fit'
between the challenged regulation and
a 'substantial' government objective."54

After identifying the appropriate
standard for testing the constitutional-
ity of § 922(g)(9), the court concluded
that the record was insufficient to
determine whether the government
had carried "its burden of establishing
a reasonable fit between the important
object of reducing domestic gun vio-
lence and § 922(g)(9)'s permanent dis-
armament of all domestic-violence
misdemeanants."55 While acknowledg-
ing that the government had offered
plausible reasons why the permanent
disarmament of persons convicted of
domestic violence misdemeanors is
substantially related to the important
government goal of public safety in
general and protection of domestic
violence victims in particular, the court
nevertheless remanded the case and
instructed the government to offer
more than a plausible explanation.56

The court, instead, required the gov-
ernment to offer "evidence to establish
a substantial relationship between
§ 922(g)(9) and an important govern-
ment goal."57

Like the Fourth Circuit, other
courts have followed the test devel-
oped in Marzzarella.  For example, in
United States v. Reese,58 the Tenth
Circuit considered the constitutionali-
ty of 18 U.S.C. § 922(g)(8), which pro-
hibits persons subject to a restraining
order for domestic violence from pos-
sessing firearms, by considering (1)
"'whether the challenged law imposes
a burden on conduct falling within the
scope of the Second Amendment's

guarantee'"; and, if it does, (2) whether
the law passes muster under "'some
form of means-end scrutiny.'"59

Similarly, in GeorgiaCarry.Org, Inc. v.
Georgia,60 a district court applied the
Marzzarella test and upheld a Georgia
statute that barred persons from pos-
sessing firearms in places of worship.61

Still other courts have applied a
variant of the test that looks to whether
the law places a "substantial burden"
upon the "right to keep and to bear
arms."62 After making this threshold
finding, the court then applies a
heightened level of scrutiny (either
intermediate or strict scrutiny) to the
law.63 In Nordyke v. King, a panel of the
Ninth Circuit considered the constitu-
tionality of a county ordinance that
banned the possession of firearms on
county property.64 In the court's view,
because there was no suggestion that
the ordinance "makes it materially
more difficult to obtain firearms" or
causes a "shortage of places to pur-
chase guns in or near" the county, the
ordinance did not substantially bur-
den the plaintiff's Second Amendment
rights.65 Arguably, the substantial bur-
den test is a simpler and more judicial-
ly manageable variation because its
threshold inquiry is more exacting and
often obviates any need to weigh
empirical evidence to determine
whether the regulation in question
bears a substantial relationship be-
tween an important government goal
or is narrowly tailored to a compelling
government interest.66 What is more,
the substantial burden approach is
hardly novel and has proven itself
workable in evaluating restrictions on
other fundamental rights, such as the
right to vote,67 the right to marry,68 and
a woman's right to terminate her preg-
nancy.69

IIVV..  TThhee  FFoouurrtthh  CCiirrccuuiitt  RReeffiinneess
IIttss  SSeeccoonndd  AAmmeennddmmeenntt
JJuurriisspprruuddeennccee  iinn UUnniitteedd  SSttaatteess
vv..  MMaasscciiaannddaarroo7700

A few months after deciding
Chester, the Fourth Circuit revisited the
Second Amendment in United States v.
Masciandaro.  There, the defendant was
discovered by an officer of the United
States Park Police sleeping in his car in
a parking lot located in a National
Park.  During the encounter, the officer
discovered the defendant was in pos-
session of a loaded 9mm semiautomat-

ic pistol.71 The officer arrested the
defendant and charged him with "car-
rying or possessing a loaded weapon
in a motor vehicle" within a national
park area, in violation of 36 C.F.R.
§ 2.4(b).72 At trial before a magistrate
judge, the defendant explained he car-
ried the firearm for self-defense, as he
often slept in his car while traveling on
business, and, while traveling, he often
kept cash, a laptop computer, and
other valuables on hand.73 The magis-
trate judge found him guilty of the
offense and the district court affirmed.74

On appeal to the Fourth Circuit, the
defendant offered, inter alia, two argu-
ments supporting his claim that
§ 2.4(b) was unconstitutional as
applied to him. First, the defendant
argued that "because he regularly slept
in his car, as much as three to five days
a week while traveling on business, his
arrest for carrying or possessing a
handgun ran afoul of Heller's core pro-
tection of the right 'to use arms in
defense of hearth and home.'"75 If the
court did not find his car to be at his
home, he argued in the alternative that
his arrest and conviction under § 2.4(b)
"violated a more general right to carry
or possess a handgun outside of the
home for self-defense."76

Side-stepping both arguments, in a
majority opinion written by Judge
Wilkinson and joined by Judge Duffy,77

the court believed it sufficient to fol-
low the canon of constitutional avoid-
ance and simply assume without
deciding the presence of an existing
right to possess firearms outside the
home.78 As such, it was unnecessary to
consider the defendant's argument
that his car was his home and the more
nettlesome question of "whether and
to what extent the Second Amendment
right recognized in Heller applies out-
side the home."79 Explaining its cau-
tious approach, the majority said:

To the degree that we push the right
beyond what the Supreme Court in
Heller declared to be its origin, we cir-
cumscribe the scope of popular gover-
nance, move the action into court, and
encourage litigation in contexts we
cannot foresee. This is serious busi-
ness. We do not wish to be even
minutely responsible for some
unspeakably tragic act of mayhem
because in the peace of our judicial
chambers we miscalculated as to
Second Amendment rights. It is not far-
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fetched to think the Heller Court
wished to leave open the possibility
that such a danger would rise exponen-
tially as one moved the right from the
home to the public square.80

Judge Niemeyer, however, dis-
agreed with the majority on this point
and argued that "this is not the type of
case where constitutional avoidance is
appropriate" because the defendant
squarely presented the constitutional
question of whether § 2.4(b) infringed
his Second Amendment right to pos-
sess a firearm outside his home for
self-defense purposes.81 Speaking to
the issue directly, Judge Niemeyer con-
cluded that "there is a plausible read-
ing of Heller that the Second
Amendment provides [a right to pos-
sess firearms outside the home], at
least in some form."82 After recounting
that the Heller opinion was replete
with language suggesting the exis-
tence of a Second Amendment right
broader than the right established by
Heller's limited holding, Judge
Niemeyer found that "[w]hat the Heller
opinion describes as the general pre-
existing right to keep and bear arms
for participation in militias, for self-
defense, and for hunting is… not strict-
ly limited to the home environment
but extends in some form to wherever
those activities or needs occur[.]"83

Thus, Judge Niemeyer believed that
the defendant's claim—as asserted by
him as a law-abiding citizen sleeping
in his car in a public parking lot—
implicated the Second Amendment.84

Nevertheless, although dubious of
the approach taken by the majority,
Judge Niemeyer joined the remainder
of the court's opinion, holding that
even assuming arguendo the existence
of an individual Second Amendment
right to possess a loaded firearm while
in a vehicle, the law burdening the
right survived constitutional muster.  

What level of scrutiny?
Assuming Masciandaro enjoyed an

individual right to possess a loaded
firearm while in his car, the court
turned to the question of what level of
scrutiny should apply to Mascian-
daro's constitutional challenge of
§ 2.4(b). At the outset, the court
recounted that in Chester a prior panel
applied intermediate scrutiny when
reviewing the constitutionality of

§ 922(g)(9).85 Following much of
Chester's reasoning, and in particular
its invocation of First Amendment
principles, the Masciandaro panel noted
that different factual contexts often call
for different judicial approaches.86

"Indeed, as has been the experience
under the First Amendment, we might
expect that courts will employ differ-
ent types of scrutiny in assessing bur-
dens on Second Amendment rights,
depending on the character of the
Second Amendment question present-
ed."87 Further explicating a decisional
framework, the court identified sever-
al relevant factors to determine the
appropriate level of scrutiny, saying
"we would take into account the
nature of a person's Second Amend-
ment interest, the extent to which
those interests are burdened by gov-
ernment regulation, and the strength
of the government's justifications for
the regulation."88

Second Amendment interest
Under this framework, the court

concluded: 

As we observe that any law regulat-
ing content of speech is subject to strict
scrutiny, we assume that any law that
would burden the 'fundamental,' core
right of self-defense in the home by a
law-abiding citizen would be subject to
strict scrutiny. But, as we move outside
the home, firearm rights have always
been more limited, because public
safety interests often outweigh individ-
ual interests in self-defense.89

The court also recalled that Heller
granted historical meaning a "privi-
leged interpretive role in the Second
Amendment context" and the histori-
cal application of the Amendment
established a clear "out-of-the-home/
in-the-home distinction" that "bears
directly on the level of scrutiny appli-
cable."90 For example, the Masciandaro
panel pointed out that Heller relied on
a 19th-century case in which a state
court upheld a concealed carry ban
after applying a level of scrutiny anal-
ogous to rational basis review.91

In deciding the applicable level of
scrutiny to apply, the court noted sev-
eral factual distinctions between the
present case and Chester. "Masciandaro
was a law-abiding citizen at the time of
his arrest, without any criminal record,
whereas in Chester, the defendant was
a domestic violence misdemeanant."92

Presumably, this distinction weighed
in favor of applying a more stringent
standard to Masciandaro because, as a
"law-abiding citizen," he retained a
greater personal interest in his Second
Amendment rights. Yet, the guns
seized in Chester were found in the
defendant's home, "whereas Mascian-
daro was in a public park." Drawing
on the longstanding out-of-the-home/
in-the-home distinction, the court
found that Masciandaro possessed a
diminished Second Amendment inter-
est, as the presumed right to possess
firearms outside the home lies within
the penumbra of the Second Amendment.

Pragmatic features
In addition to considering the fac-

tual distinctions between the case
before it and Chester, the panel injected
majoritarian and pragmatic features to
its analysis, noting that requiring strict
scrutiny based on the facts before it
"would likely foreclose an extraordi-
nary number of regulatory measures,
thus handcuffing lawmakers' ability to
prevent armed mayhem in public
places,93 and depriving them of a vari-
ety of tools for combating that prob-
lem."94 Taking account of these various
considerations, the court held that "36
C.F.R. § 2.4(b) will survive Mascian-
daro's as-applied challenge if it satis-
fies intermediate scrutiny—i.e., if the
government can demonstrate that
§ 2.4(b) is reasonably adapted to a sub-
stantial governmental interest."95

Applying intermediate scrutiny, the
court had little difficulty finding the
government could satisfy its burden.
First, the court concluded that "the
government has a substantial interest
in providing for the safety of individu-
als who visit and make use of the
national park."96 Indeed, the court
noted that many cases have character-
ized the government's interest in pub-
lic safety on government property as
"compelling."97 Second, the court ruled
that § 2.4(b) "is reasonably adapted to
that substantial governmental inter-
est," as the law only prohibited per-
sons from possessing loaded firearms
while within their motor vehicles.98

The court concluded by saying that
while it recognized its holding might
burden the right to self-defense,
"intermediate scrutiny does not
require that a regulation be the
least intrusive means of achieving 
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the relevant governmental objective,
orthat there be no burden whatsoever
on the individual right in question."99

To be sure, Masciandaro refines the
Marzzarella test in a number of ways.
First, Masciandaro does not require a
court to resolve the issue of whether a
challenged law imposes a burden
upon conduct falling within the scope
of the Second Amendment as under-
stood at the time of its enactment—it
allows the court to skip this difficult
and often unanswerable question. By
assuming the conduct falls within the
scope of the right, a court can simply
proceed to determine and apply the
appropriate level of scrutiny. Second,
Masciandaro articulated that a person's
Second Amendment interest is
dependent on whether the person
claims a right to bear firearms out-of-
the-home or in-the-home and whether
the person can be described as a "law
abiding citizen." Under the court's for-
mulation, if a regulation burdens the
right of a law-abiding person to pos-
sess firearms in his home, the regula-
tion is subject to strict scrutiny. On the
other hand, if the regulation burdens
the assumed right of a law-abiding cit-
izen to bear arms outside the home, it
is subject to intermediate scrutiny. By
noting the government's "compelling
interest" in public safety, the
Masciandaro decision also implies a
more severe burden on firearm posses-
sion rights on property owned and
managed by the government would
presumably survive even strict scrutiny.

Conclusion
Heller and McDonald conclusively

establish that the right to keep and
bear arms is an individual right unre-
lated to service in state militias.
Nevertheless, in those decisions, the
Court failed to provide clear guidance
to lower courts on the standards to
apply when adjudicating constitution-
al challenges to the approximately
20,000 gun control laws in the United
States. The Supreme Court of Virginia
and the Fourth Circuit have followed
different approaches when resolving
cases raising Second Amendment
issues: the Supreme Court of Virginia
adopted a categorical approach that
looks to the categories of firearm laws
and regulations identified by Heller as
"presumptively lawful," while the
Fourth Circuit has adopted and

refined an approach developed by the
Third Circuit in United States v.
Marzzarella. This divergence in deci-
sional models is emblematic of the cur-
rent state of Second Amendment
jurisprudence.  Indeed, since lower
courts have developed such irremedia-
bly fractured analytical frameworks
for resolving Second Amendment
problems, it is only a matter of time
before the Supreme Court will be
forced to chime-in and furnish lower
courts the guidance Heller and
McDonald failed to provide.    
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the Second Amendment, 18 Geo. Mason
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other hand, it may suggest the restric-
tions are presumptively lawful because
they pass muster under any standard of
scrutiny.

United States v. Marzzarella, 614 F.3d 85,
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other important governmental inter-
ests."  Id. at 2821.
25. See United States v. Booker, 570 F.
Supp. 2d 161, 163 (D. Me. 2008) (con-
cluding that Supreme Court "con-
sciously left the appropriate level of
scrutiny for another day").
26. 281 Va. 127, 704 S.E.2d 365 (2011).
27. Id. at 130, 704 S.E.2d at 367.
28. Id. at 132-33, 704 S.E.2d at 368.
29. Id. at 133, 704 S.E.2d at 368.
30. Id. at 135, 704 S.E.2d at 369.
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31. Id. at 135-36, 704 SE.2d at 370.
32. Id.; 704 S.E.2d at 370.
33. Id. at 136, 704 S.E.2d at 370.
34. Id. The Court noted that under the
law as currently drafted individuals
can lawfully carry firearms on "the
open grounds of GMU's campus." Id.
at 133, 704 S.E.2d at 368. 
35. See Joseph Blocher, Categoricalism
and Balancing in First and Second
Amendment Analysis, 84 N.Y.U.L. Rev.
375 (2009).
36. United States v. Rozier, 598 F.3d
768, 771 (11th Cir. 2010), cert. denied,
130 S. Ct. 3399 (2010); United States v.
Vongxay, 594 F.3d 1111, 1115 (9th Cir.
2010)
37. United States v. Davis, 304 F. App'x
473 (9th Cir. 2008).
38. United States v. Dorosan, 350 F.
App'x 874, 875 (5th Cir. 2009).
39. United States v. Richard, 350 F. App'x
252, 260 (10th Cir. 2009).
40. United States v. Yanez-Vasquez, 2010
U.S. Dist. LEXIS 8166, *11-*12 (D. Kan.
Jan. 28, 2010); United States v. Boffil-
Rivera, 2008 U.S. Dist. LEXIS 84633,
*21-*22 (S.D. Fla. Aug. 12, 2008).
41. Neither the parties, nor the Virginia
Supreme Court, addressed whether
the firearm ban in certain areas of
GMU's campus was constitutional
because the Commonwealth, in its role
as proprietor, can, like a private owner,
enact regulations designed to maintain
safety and order on its property. See
Adderley v. Florida, 385 U.S. 39, 47-48
(1966) (finding that a state govern-
ment, "no less than a private owner of
property, has power to preserve the
property under its control for the use
to which it is lawfully dedicated. . . . .
The United States Constitution does
not forbid a State to control the use of
its own property for its own lawful
nondiscriminatory purpose."). 
42. 628 F.3d 673 (4th Cir. 2010).
43. 614 F.3d 85 (3d Cir. 2010).  At issue
in Marzzarella was the constitutionality
of § 922(k), which prohibits possession
of a firearm with an obliterated serial
number.  
44. Id. at 89.
45. Chester, 628 F.3d at 680.  
46. Id. at 680.
47. In Marzzarella, the court observed
that federal courts do not apply one
standard of review to First Amend-

ment challenges. 614 F.3d at 96. For
instance, "[s]trict scrutiny is triggered
by content-based restrictions on
speech in a public forum, but content-
neutral time, place, and manner
restrictions in a public forum trigger a
form of intermediate scrutiny." Id.
(citations omitted).  
48. See Marzzarella, 614 F.3d at 96.  
49. Chester, 628 F.3d at 681.
50. Id. at 681-82.
51. Id. at 683.
52. Id. at 690.
53. Id. at 683 (citing Bd. of Trs. of State
Univ. of N.Y. v. Fox, 492 U.S. 469, 480-81
(1989)).
54. Id.
55. Id. 
56. Id.
57. Id.
58. 627 F.3d 792, 800 (10th Cir. 2010).   
59. 627 F.3d at 800-01 (quoting
Marzzarella, 614 F.3d at 89).
60. 2011 U.S. Dist. LEXIS 6370 (M.D.
Ga. Jan. 24, 2011).
61. Id. at *30-*41.
62. See, e.g., Nordyke v. King, 2011 U.S.
App. LEXIS 8906 (9th Cir. Cal. May 2,
2011).
63. Id. at *22.
64. Id. at *3-*4.
65. Id. at 27.
66. See Eugene Volokh, Implementing
the Right to Keep and Bear Arms for Self-
Defense, 56 UCLA L. Rev. 1443, 1459-60
(2009) (arguing that it is easier to deter-
mine whether a law substantially bur-
dens the right to bear arms than to fig-
ure out whether a law "will reduce the
danger of gun crime"); Richard H.
Fallon, Jr., Judicially Manageable
Standards and Constitutional Meaning,
119 Harv. L. Rev. 1274, 1291 (2006) ("A
test may be deemed judicially unman-
ageable if it would require courts to
make empirical findings or predictive
judgments for which they lack compe-
tence.").

67. Burdick v. Takushi, 504 U.S. 428, 432,
112 S. Ct. 2059, 119 L. Ed. 2d 245 (1992)
(noting that the rigorousness of our
inquiry into the propriety of a state
election law depends upon the extent
to which a challenged regulation bur-
dens First and Fourteenth Amendment

rights.").

68. Zablocki v. Redhail, 434 U.S. 374, 383,
98 S. Ct. 673, 54 L. Ed. 2d 618 (1978)
(stating that even though "the right to
marry is of fundamental importance,"
regulations of that right do not trigger
strict scrutiny unless they "significant-
ly interfere[ ] with [its] exercise.").
69. Planned Parenthood of Se. Pa. v.
Casey, 505 U.S. 833, 112 S. Ct. 2791, 120
L. Ed. 2d 674 (1992) (holding that pre-
viability abortion regulations are
unconstitutional if they impose an
"undue burden" on a woman's right to
terminate her pregnancy).
70. 2011 U.S. App. LEXIS 5964 (4th Cir.
Mar. 24, 2011).  
71. Id. at *4.
72. Id.
73. Id. at *5.
74. Id. at *7-*9.
75. Id. at *23.
76. Id. at *23-*24.
77. Senior United States District Judge
for the District of South Carolina, sit-
ting by designation.  
78. Id. at *47 (citing Ashwander v. TVA,
297 U.S. 288 (1936) (Brandeis, J., con-
curring)).  
79. Id. at *45.  
80. Id. at *48
81. Id. at 27.
82. Id. at *24.
83. Id. at *26.
84. Id. at *27.
85. Id. at *30.
86. Id. at *32.
87. Id.
88. Id.
89. Id. at *33-*34.
90. Id. at *33-*34.
91. Id. at *34 (noting Heller's reliance on
Nunn v. State, 1 Ga. 243, 249 (1846)).
92. Id. at *31-*32.
93. Id. at *34 (citing United States v.
Skoien, 614 F.3d 638, 642 (7th Cir. 2010)
(en banc).
94. Id. (citing Heller, 128 S. Ct. at 2822).
95. Id. at *35.
96. Id. at *41.
97. Id.
98. Id.
99. Id. at *43.
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