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Are You Prepared for the Lilly
Ledbetter Fair Pay Act of 2009?

BY DAVID C. BURTON

Almost immediately upon being sworn into
office, President Barack Obama signed into law
the Lilly Ledbetter Fair Pay Act of 2009. The
statute is significant to employers because it
enhances the ability of
employees to pursue pay dis-
crimination claims in federal
courts by extending the peri-
od of time in which plaintiffs
can seek recovery for pay dis-
crimination.  The statute also
expands pay discrimination
claims outside of Title VII to
the Age Discrimination in
Employment Act, The Americans with
Disabilities Act and the Rehabilitation Act.  It is
the most significant statutory development in
employment law since the 1991 amendments to
Title VII and was passed in direct response to the
United States Supreme Court’s decision in 2007
in Ledbetter v. Goodyear Tire & Rubber Co., Inc.

While Title VII, The Age Discrimination in
Employment Act and the Americans with
Disabilities Act have always stood for the propo-
sition that employers can not make pay decisions
based upon a employees’ race, color, religion,
national origin, sex, disability or age, there was a
significant issue as to when a plaintiff ’s claim
would be time barred.  Most courts, including
the United States Supreme Court in the
Ledbetter decision, held that in order to be
actionable, an employee had to file a charge of
discrimination with the EEOC within 180 days
of a discriminatory pay decision being made.

The unusual nature of the Ledbetter case was that
Ms. Ledbetter argued that an alleged discrimina-
tory job evaluation, which in turn affected her
annual pay increases, continued to have a dis-
criminatory effect up until the day she retired
because every paycheck she received embodied
the original discriminatory act.  The Supreme
Court disagreed with Ms. Ledbetter’s argument
and determined that her claim was barred
because she did not file a claim of discrimination
within 180 days of the alleged discriminatory job
evaluation.

As a result of employee advocacy groups’ outrage
over the Ledbetter decision, at the behest of
President Obama, Congress passed the Lilly
Ledbetter Fair Pay Act.  The Act amends the pre-
viously mentioned statutes to provide that “an
unlawful employment practice occurs with
respect to discrimination and compensation
when a discriminatory compensation decision or
other practice is adopted, when an individual
becomes subject to a discriminatory compensa-
tion decision or other practice, or when an indi-
vidual is affected by application of a discrimina-
tory compensation decision or other practice,
including each time wages, benefits, or other
compensation is paid, resulting in whole or in
part from such a decision or other practice.”  The
way that the statute is drafted permits plaintiffs
such as Ms. Ledbetter to challenge decisions
made many years ago.
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Another troubling aspect of the Ledbetter statute is that it applies retroactively to May 28, 2007, which
just happens to be the day before the Supreme Court handed down its decision in the Ledbetter case.
As a result, many courts are now being asked to review prior decisions made in pay discrimination cases
to determine if their decisions need to be revised.

Plaintiff ’s lawyers are lined up to begin a wave of new litigation challenging employers’ pay practices.
Because the statute still requires that a charge of discrimination be filed within 180 days, (or 300 if the
state in which the event occurred has a deferral agency) once a charging party points to a discrimina-
tory pay practice, they will be permitted to obtain back wages for 2 years prior to the occurrence of a
timely filed charge of discrimination, even if the pay check was in part affected by a job evaluation
more than 180 days old.

It is essential that employers be prepared for litigation. Employers, with their attorneys, should con-
duct payroll audits, review their employment policies, and review compensation decisions to ensure
that they have not, either by choice, or by mistake, created discriminatory compensation systems.

If you would like to learn more about the Lilly Ledbetter Statute and the far reaching implications, please
join us for Williams Mullen’s webinar on April 23, 2009 on this topic.  You can sign up for the webinar at
www.williamsmullen.com.
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