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EDITOR’S INTRODUCTION

David J. Zoll

Lockridge Grindal Nauen P.L.L.P.
Newsletter Vice Chair, Energy and Natural

Resources Litigation Committee

As the articles in this issue of the Energy Committees
Newsletter illustrate, developing and implementing
comprehensive energy and climate regulations is never
a simple affair.

The issue leads off with a timely article by Cameron
Prell from the Washington, D.C., office of Williams
Mullen addressing future oversight of carbon markets.
The article highlights conflicts and concerns that arise in
selecting the regulatory agency (or agencies) which will
be responsible for ensuring that a carbon market
created through a cap-and-trade program operates
efficiently and accurately.

Next, an article by Rachel Feiertag from the Los
Angeles office of Meyers Nave addresses the inherent
conflicts between California Assembly Bill 32, which
requires substantial reductions in greenhouse gas
emissions, and the broader goal of achieving energy
independence. By focusing on California’s oil and gas
industry, Ms. Feiertag illustrates how implementation of
independent energy and climate policies can lead to
competing and contradictory regulations.

Finally, we receive some historical perspective through
an article written by Steven Shparber, a 2010 J.D.
candidate at New York University Law School.
Mr. Shparber explains how competing regulatory
programs and political expediency shaped the United
States’ current energy policy and suggests some
alternatives for ensuring a truly comprehensive policy is
developed for the future.

I would like to extend a special thanks to each of the
authors for their thoughtful and timely articles.  I hope
that you enjoy this edition of the Energy Committees
Newsletter and invite all of you to join the dialogue by
contributing an article for a future issue.

FEDERAL CARBON MARKET
GOVERNANCE: SO WHO’S REALLY
(GOING TO BE) IN CHARGE HERE?

Cameron Prell
Williams Mullen

It is more likely than not that the United States will
enact some form of federal cap-and-trade legislation
for greenhouse gas (GHG) emissions in the next few
years. The red pill/blue pill decision-making phase
seems to have concluded…we’re going down the
rabbit hole, setting the country on a path to innovation,
or taking our blinders off to the matrix—pick your
metaphor.
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As we enter the Fall, the Senate is planning to take up
its own version of climate change legislation passed by
the House in late June (the American Clean Energy and
Security Act (H.R. 2454) (hereinafter the “ACES”
bill)). One of the biggest and most contentious issues to
resolve in the Senate is determining how the carbon
market should be regulated under a Senate bill. A
federal U.S. carbon trading market could be absolutely
massive. Depending on the details and controls placed
on the ultimate regime, many expert and not-so-expert
forecasters are guessing it may be worth anywhere
between $1 trillion and $5 trillion by 2020.
Somewhere around 5 billion total allowances could be
initially allocated to covered entities.

In a pro-oversight political environment created by
head-spinning financial sector failures, one would
presume the Senate is going to require that a U.S.
carbon market have extensive (but not necessarily
suffocating) economic regulatory oversight. Moreover,
one would assume the ultimate policy will be to
establish sufficient oversight controls to (1) prevent
market participants from defrauding or manipulating the
carbon price, while (2) maximizing the intended
market-based efficacy of a cap-and-trade system (i.e.,
facilitating private sector GHG emission reductions at
the lowest marginal cost of abatement).

Thus far, the Senate is proceeding cautiously. Many
prominent Democratic senators have publicly voiced
their intentions over the summer to require that a U.S.
carbon market have extensive economic regulatory
oversight to ensure transparency and avoid a repeat of
the current economic crisis. Others have outright stated
that there should be no carbon market at all while
others are that a carbon market is the only viable
solution to the forecasted impacts of climate change.

In short, there is no agreement in Congress regarding
how to approach carbon market oversight. The four
basic options floated to date include: (1) allow the
market to self-regulate, (2) squeeze the carbon market
into an existing regulatory structure, (3) create an
amalgamated “a la carte” oversight regime comprised
of various regulatory agencies, or (4) create an entirely
new federal agency.
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However, based on the lack of agreement, it appears
that a new and not wholly-unexpected fifth option is
emerging on a de facto basis. Federal climate change
legislation could be enacted which would create the
basic framework for an amalgamated regime but which
would leave significant levels of regulatory authority
and jurisdiction to be resolved through implementing
regulations. In other words, Congress may be taking a
path of least resistance; highlighting the problems of an
unregulated market that must be avoided and
identifying possible general means to achieve such
avoidance, then stepping back to let a federal agency
turf war break-out in the hope that workable solutions
emerge.

There are two primary reasons Congress may end up
taking this approach. First, politics. There is no easy
solution. Currently, the necessary expertise, authority,
and jurisdiction is spread across several agencies
tasked with regulating air emissions, energy markets,
and the financial sector. Second, no truly comparable
experience. Regulating a large federal carbon market
will be unlike regulating other commodity or securities
markets. A federal carbon market will have a direct
impact on almost every sector of the economy.
Channeling Roy Scheider from the movie Jaws, when
it comes to designing U.S. carbon market governance,
“[w]e’re gonna need a bigger boat.”

Unfortunately, designing a bigger boat capable of
handling all this isn’t politically or practically feasible.
There isn’t one federal agency realistically capable or
experienced enough to regulate everything right away.
And creating a new hybrid or consolidated agency may
cause more jurisdictional conflicts and battles than it
would resolve. Subdivision of regulatory oversight
functions appears to be the least-worst option, using
each agency’s respective expertise and existing
competencies to inform the best way to develop rules
of the road for the carbon market. Whether that
process is done before legislation is drafted or after
remains to be seen.

Figuring Out the Essential Elements of
Oversight

Stepping back, there will be two types of underlying
tradable instruments in any federal carbon market—

emission allowances and verified emission offsets—
both government-dependent creations. A third and
even bigger category of tradable instruments will be the
array of allowance- or offset-derivative products
developed by the private sector.

If Congress subdivides oversight authority between
agencies, it should probably at least figure out (i.e.,
integrate into legislation) what generically would
“work” for each category of instrument. A carbon
market’s policy objective is to deliver an environmental
objective (i.e., the economy-wide avoidance of GHG
emissions). Its inherent goal is to put itself out of
business. Over time fewer and fewer allowances and
offset credits will be available to go around, meaning
individual covered entities will be forced to invest in
GHG abatement when the carbon price is “right.” On a
day-to-day basis, the carbon price therefore needs to
accurately reflect the projected marginal costs of GHG
abatement. This connection between physical GHG
abatement and carbon price makes policy success the
responsibility of the market regulator(s).

How allowances and derivative instruments trade will
depend on the complexity and depth of their regulation
to achieve the policy objectives. For example, should
the same rules apply to each type of instrument? What
market power or position limitations will apply to
covered entities versus market traders? Will over-the-
counter (OTC) transactions be permitted for each
instrument? If yes, what transparency or public
reporting obligations will be required? Will there be a
duty to disclose? How will compliance or registry
reporting obligations line-up with market transaction
disclosures? Will the federal government recognize
regional or international carbon market instruments for
GHG cap compliance? What accounting standards will
apply to allowances, offset credits, and carbon
derivative products (e.g., mark-to-market, fair value or
principle-based rules)? Finally, how will market
speculation be limited?

In fact, paradoxically, the price impact resulting from
wild speculation or price manipulation may be a
positive thing in terms of actual GHG abatement. The
higher the marginal cost of pollution abatement (i.e., the
carbon price), the more quickly covered entities will be
forced to invest in actual reductions rather than



4

allowances or offsets. At least initially covered entities
likely will use allowances primarily for compliance,
which means the number of allowances in circulation
will be small and demand for derivatives will be high as
covered entities begin to execute long-term carbon risk
management strategies. If forward price projections
aren’t cost effective, covered entities may actually
accelerate GHG abatement efforts.

So Who Should Be in Charge?

There are no less than three heavyweight contenders
for title of carbon market regulator, with some more
interested than others in winning that title: the Federal
Energy Regulatory Commission (FERC), the
Commodities Futures and Trading Commission
(CFTC) and the Securities and Exchange Commission
(SEC).

The Environmental Protection Agency (EPA) is
obviously and noticeably off the list, primarily because
market oversight isn’t (or shouldn’t be) its primary
role. EPA is the logical choice for primary GHG
compliance enforcement responsibilities (e.g.,
distributing allowances, collecting and maintaining
emissions inventory data, establishing offset eligibility
standards and project verification approvals,
maintaining allowance registries, administering
compliance). But the EPA’s expertise is obviously
environmental regulation. It simply is not capable of
regulating a financial market on the scale anticipated
along with the corollary derivative financial instruments.

In similar fashion, however, FERC’s expertise is public
utility regulation and to a lesser extent, oversight of
energy commodity transactions. Relevant to this
discussion, FERC oversees regional energy and
capacity markets and regulates all entities engaging in
wholesale electricity and natural gas transactions that
affect interstate commerce. FERC has some market
enforcement authority under the Federal Power Act
(FPA) and the Natural Gas Act to address
manipulative conduct affecting FERC jurisdictional
energy markets (backed by enforcement authority of
$1 million per violation per day).

CFTC’s expertise is with exchange-traded commodity
futures and option markets, but its scope of experience

is limited. Pursuant to its jurisdiction under the
Commodity Exchange Act (CEA), CFTC oversees a
variety of futures transactions (agriculture, energy)
taking place on defined market platforms. In 2000,
however, the Commodity Futures Modernization Act
clarified that transactions involving “excluded
commodities” under the CEA (swaps in securities,
interest rates, currencies, etc.) are exempt from CFTC
authority if entered into between “eligible contract
merchants” that, among other things, include registered
entities with more than $10 million in assets. CFTC
more broadly doesn’t have jurisdiction over most OTC
futures and derivative transactions. It also lacks broad
regulatory and market power jurisdiction over non-
energy industries or entities.

The SEC, finally, could have a critical impact on how
carbon market participants trade allowances, offsets,
credits, and derivatives depending on what accounting
and carbon risk reporting standards and requirements
it applies or creates for covered entities and carbon
transactions generally. As a direct market regulator,
however, the SEC would be an obvious choice if
carbon emission allowances were determined to be
securities and not intangible commodities—which is the
truly enormous elephant in the room for purposes of
this debate. Earlier this year, Carol Browner, the
assistant to the president for Energy and Climate
Change, stated “I’m a lawyer, but I wouldn’t want to
make an argument about which it is.” If the Obama
administration or the courts ever makes a finding that
allowances are in fact securities, the debate may take
an even more complex turn. Whether such a
determination will ever be made is another matter.

Congress has the unenviable task of mimicking,
usurping, or aligning carbon market regulation with this
balkanized economic regulation. To minimize
administrative warfare, Congress seems to be trying to
segment carbon market regulation in alignment with
existing agency expertise. So the follow up question
may better be phrased, which agency should be given
a bigger or leading role as the carbon market
regulator?

Last year, the now defunct Warner-Lieberman Climate
Security Act (S. 3036) proposed the establishment of
an inter-agency Carbon Market Efficiency Board
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(Board). Upon the Board’s recommendation, the
president would have delegated specific carbon market
oversight authorities to appropriate agencies. More
recently, the Derivatives Markets Transparency and
Accountability Act of 2009 (H.R. 977) would increase
CFTC’s staff and expand its scope to include primary
jurisdiction over allowance trading and “any credit
authorized under law toward the reduction in
greenhouse gas emissions or an increase in carbon
sequestration.” Similarly, the current leading Senate bill,
the Carbon Market Oversight Act of 2009 (S. 1399),
would also put the majority of all carbon market
oversight under the regulatory authority of the CFTC.

ACES High?

The House ACES bill that passed in June, on the other
hand, proposes dual or split-oversight jurisdiction
based on type of market instrument. It required the
creation of a national carbon market for allowances,
offsets, and derivatives be established that would allow
anyone purchasing allowances to receive the best
available price, regardless of where the allowance is
bought. There would be no restriction over who could
participate in the federal carbon market, and a number
of registered carbon exchanges would be authorized to
trade allowances and allowance-based financial
contracts. EPA (in cooperation with the U.S. State
Department) would have jurisdiction over cap-and-
trade compliance and offset credit verification issues.

Trading in regulated allowances (including verified
emission offset credits—although contracts for offset
project development are excluded) would be the
dominion of FERC. Under the ACES bill, FERC
would, among many other things, be given a broad
mandate to police the commodity markets, and remedy
market problems. Through an amendment to the FPA,
within 18 months of enactment FERC would be
required to develop regulations for the allowance
market to:

• prohibit fraud, manipulation, and excessive
speculation (backed by new direct and
sweeping cease and desist enforcement
powers);

• develop measures to limit “unreasonable

fluctuations in the prices of regulated
allowances”;

• promote transparency (i.e., reporting and
disclosure requirements);

• set position limits and margin parameters
restricting the amounts a single participant can
control;

• limit or eliminate OTC counterparty, market
concentration power (i.e., positional limits),
and other market risks;

• develop standards for trading facilities and
clearinghouse exchanges; and

• maintain allowance market integrity.

If a market participant violates a FERC rule relating to
the regulated allowance markets, FERC would be able
to hold a hearing and issue orders to: prohibit the
violating entity from trading on a trading facility,
requiring trading facilities to refuse the entity all
privileges for a specified period, assessing the a civil
penalty of up to $1 million per day per violation, and
requiring disgorgement or restitution of unjust profits
(or both). FERC would also have power to suspend or
revoke licenses and certificates from a registered
trading facility or clearing organization.

FERC doesn’t currently have comparable oversight
expertise. In general FERC does not regulate energy
commodity position limits or margin requirements.
FERC’s industry expertise is also limited to oil, natural
gas, and electricity. It doesn’t have experience
regulating industrial manufacturers.

ACES would require that implementing regulations be
developed for the allowance-derivative market. The
CFTC would be assigned default jurisdiction and be
required to promulgate regulations that, in addition to
establishing market standards, require trading of
allowance derivatives to be “on or through” CFTC-
registered trading facilities and exchanges. It would
also be charged with enforcing standards for the
operation of registered exchanges and clearinghouses.

Importantly, however, the ACES bill provisions on
derivative regulations ends up being a big placeholder.
If the Obama administration succeeds in making certain
global reform “fixes” to tradition financial market
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regulations over commodities that could in turn also
apply to carbon markets, those fixes would replace the
ACES bill regulatory oversight provisions.

Conclusion

The ACES bill left the majority of the details of carbon
market regulation to existing federal agency
rulemaking. Each agency would be able (or required)
to implement rules using their respective statutory and
rulemaking authorities. If a 2009 Senate climate change
legislation bill proposes the same thing, it may be a
recipe for years of jurisdictional warfare. If the Senate
chooses to give the CFTC primary authority over the
entire carbon market, as is currently the rumor,
jurisdictional warfare will break out there, too.

The Senate may end up extracting a good solution
from the federal agencies themselves as the debate
wears on—or at least one can dream. After all, carbon
market oversight is but one of nearly a dozen
monumentally complex issues to resolve as part of
designing a workable cap-and-trade system.

The House indeed passed the climate change
legislation first, but it left the Senate a load of heavy
lifting, especially on carbon market oversight.
Channeling yet another Spielberg film, as Sallah said to
Indiana Jones about the prospect of descending into a
tomb full of snakes, when it comes to finding solutions,
the House through the ACES bill basically said, “[v]ery
dangerous. You go first.”

THE IMPACT OF GREENHOUSE GAS
REGULATIONS ON THE DOMESTIC OIL

AND GAS EXPLORATION AND
PRODUCTION INDUSTRY

Rachel M. Feiertag
Meyers Nave

As the federal government and state governments
wrestle with the question of how to decrease our
greenhouse gas (GHG) emissions, legislators may start
looking toward California’s recent regulations aimed at
reducing GHG emissions as a model for their own
states. While California’s legislation may promote the
goal of reducing GHG emissions, one of the potential
consequences of the legislation may be to reduce our
ability to become energy independent due to added
constraints on the oil and gas exploration and
production industry. States, legislators and regulating
agencies will need to balance the competing interests of
lowering GHG emissions with the national interest of
energy independence before enacting further GHG
emission legislation and regulations.

AB 32 Legislation

On Aug. 31, 2006, the California legislature passed
AB 32, and Gov. Schwarzenegger signed the
legislation on Sept. 27, 2006. AB 32 is also known as
the “Global Warming Solutions Act of 2006,” and it
sets up a timetable for reducing GHG emissions to the
1990 emissions level by 2020. AB 32 § 38550
(2006). The California Air Resources Board (CARB)
will adopt a scoping plan to implement this policy.  In
its October 2008 draft Scoping Plan (Scoping Plan),
CARB outlined a detailed plan to achieve AB 32’s
goals by regulating transportation, building and
appliance specifications, recycling and waste disposal,
vehicle emissions, and most industries in California,
including the oil and gas industry. Climate Change
Proposed Scoping Plan, CARB, Oct. 2008, at 55,
available at http://www.arb.ca.gov/cc/scopingplan/
document/psp.pdf.

Exploration and Production

One element of the Scoping Plan that will have a direct
impact on the oil and gas industry is the proposal that

Visit
www.ababooks.org

to learn about
books from the
Section and
ABA Publishing
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by 2010, California will regulate GHG emissions from
oil and gas extraction, processing, storage, refining,
and crude oil pipelines. Id. The Scoping Plan suggests
four measures for the industry—two for oil and gas
recovery operations and gas transmission, and two for
refineries. Id. The two measures to reduce methane
emissions in the oil and gas production and gas
transmission processes from leaks and incomplete
combustion of methane would include: “improved leak
detection, process modifications, equipment retrofits,
installation of new equipment, and best management
practices.” Id. As to the measures that would be
implemented for oil refineries, the Scoping Plan would
limit GHG emissions from refinery flares (while
preserving flaring as needed for safety), and removing
the current fugitive methane exemption in most refinery
Volatile Organic Compounds regulations. Id.

In addition to the Scoping Plan proposals, oil
producers also need to be aware of the GHG
emissions resulting from their use of electricity in their
production of mineral resources. “According to the
California Oil Producers Electric Cooperative,
electricity accounts for 40 to 60 percent of the
operating cost of oil production and delivery, and it
represents one of the highest expenses in producing
marginal oil wells. In California, equipment such as
pump jacks are all run by electricity, and this power
must be purchased from the utility grid.” Oil and
Natural Gas Program Uses Stranded Gas to Revive
Oil Production, National Energy Technology
Laboratory, United States Department of Energy,
July 24, 2007 http://www.netl.doe.gov/publications/
press/2007/07061-Creating_Energy_from_Waste_
Gas.html. Additionally, much of the equipment used in
oil and gas production is older and less energy efficient.
This equipment may need to be replaced, or at least
have significant modifications made, in order to meet
the new environmental regulations.

These measures would clearly result in increased costs
to producers and refiners. When oil prices were over
$140 per barrel, operators may have been willing to
shoulder the additional costs to implement the Scoping
Plan measures. However, with the current volatility in
the price of oil, many in the industry are reluctant to
make any large-scale investments and operators and

refiners may have to decide whether it remains
economically feasible to continue production in
California in light of the new regulations and the
associated costs.

The decision to continue producing in California is
important because, while oil production in California
has declined in recent years, California still has
considerable reserves in place. California Division of
Oil, Gas and Geothermal Resources 2006 Annual
Report (DOGGR 2006 Report). The state Division of
Oil, Gas, and Geothermal Resources (DOGGR)
estimates current proven reserves of 3.2 billion barrels,
the majority of which is heavy crude oil. Id. If these
new regulations make it uneconomical for operators to
continue producing in California, the state will lose a
tremendous amount of revenue and would waste
significant oil reserves. Not producing those 3.2 billion
barrels means that much more oil will need to be
imported in order to meet California’s energy needs,
not to mention the loss of jobs, taxes, and other
economic hardships that the state would face as a
result of the loss of the industry.

Refining and Choice of Fuel

Also included in the Scoping Plan is a strategy to
implement a Low Carbon Fuel Standard (LCFS). The
purpose would be to reduce the “carbon intensity of
transportation fuels…by at least ten percent by 2020.”
Climate Change Proposed Scoping Plan, CARB,
Oct. 2008, at 55. “Under the LCFS, fuel providers
would be required to track the global warming intensity
(GWI) of their products, measured on a per-unit-
energy basis, and reduce this value over time.”
Alexander E. Farrell & Daniel Sperling, A Low
Carbon Fuel Standard for California, Institute for
Transportation Studies, University of California, Davis,
Aug. 1, 2007.

This commendable goal does not take into account the
nature of California’s petroleum industry and the
impact that the legislation might have on the industry.
In 2006, total oil production from California wells
amounted to 249.3 million barrels (DOGGR 2006
Annual Report), or roughly 39 percent of California’s
total crude oil demand. California Energy Commission
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Summary:  California’s Major Sources of Energy
(2007). The remaining 61 percent comes from foreign
(45 percent) or Alaskan (16 percent) tankered
imports. Id. Of California’s total oil production,
63.8 percent is classified by the DOGGR as “heavy
crude oil possessing an API gravity of 13.4 degrees or
less.” Policy Paper on the Implications of Low
Carbon Fuel Standard “Well to Wheel” Analysis on
California Crude Oil Production, California
Independent Petroleum Association, Mar. 12, 2007.

The gravity of California crude oil is relevant because
heavy crude oil results in higher emission levels than
conventional oil. Farrell & Sperling, A Low Carbon
Fuel Standard for California. “Heavy oil is produced
primarily using steam injection processes. In California,
this steam is produced largely from natural gas, except
for minor amounts produced from coal.” Id. In
addition, heavy crude oil requires additional refining
since it contains a greater amount of carbon per unit
mass of crude oil than finished fuels. Id. The result of
this is that the production and refining of California
heavy crude oil results in greater emissions than would
otherwise be encountered in conventional oil
production and refinement. Id.

Due to the higher levels of emissions associated with
production and refining of California heavy crude oil,
the California Independent Petroleum Association has
expressed its concern that the LCFS could create “a
serious financial disincentive for California refiners to
continue purchasing in state produced heavy oil
resources.” Policy Paper on the Implications of Low
Carbon Fuel Standard. Since roughly 64 percent of
California’s oil production is heavy oil, a disincentive
such as the LCFS might cause a decrease in the use of
California heavy crude and lead to a “substantial
increase in California’s reliance on tankered imports of
crude oil.” Id. As mentioned above, this would not only
waste California’s significant reserves of oil, but it
would also make California more dependent on foreign
and Alaskan oil.

Additionally, this might result in an increase in
transportation emissions in order to import more
foreign crude oil. This would contravene the Scoping
Plan and CARB’s Emissions Reduction Plan for Ports
and Goods Movement, which sets a goal of reducing

the emissions associated with the movement of goods
at least back to 2002 levels by 2010. Emissions
Reduction Plan for Ports and Goods Movement,
CARB, Apr. 20, 2006. This is particularly relevant to
the importation of tankered oil because tankers have
the second highest percentage of emissions
(10-20 percent) for pollutants of all ocean-going
vessels. Port of Los Angeles Inventory of Air
Emissions, 2006.

On the other hand, the Scoping Plan envisions reducing
the amount of hyrdocarbons that Californians use,
replacing traditional petroleum products with biofuels
and other alternative energy sources. If the Scoping
Plan is successful in bringing about these new
measures, then the need to import fuel would be
reduced, and, therefore, the increased emissions from
the importation of foreign or Alaskan fuel will not be as
much of a problem as anticipated. However, current
technology is not at a level where substituting biofuels
or other alternatives for petroleum is currently feasible.
As a result, even though it will be necessary to reduce
our reliance on petroleum to reach the goals of AB 32,
for the time being and in the near future, our economy
will still be heavily reliant upon petroleum. If domestic
production of petroleum is no longer economically
feasible or practical because of the regulations, then it
will be necessary to import additional crude oil to meet
these needs.

Conclusion

The implementation of AB 32 in California is a
significant step towards the goal of reducing GHG
emissions in the state and in promoting a more
sustainable environment. As other states begin to
analyze their GHG emission levels and develop
workable solutions, AB 32 and CARB’s regulations
may serve as viable models. However, many of the
regulations and goals encompassed in AB 32 and the
Scoping Plan could create significant economic and
regulatory obstacles to the continued exploration and
production of domestic oil. These barriers will not only
require states adopting these measures to import more
oil, which would contravene this country’s national
security goal of becoming energy independent, but
would also result in greater emissions resulting from the
import of foreign and Alaskan crude oil.



9

While the specific issues relating to AB 32 and
CARB’s Scoping Plan are only directly applicable to
California, other states implementing similar policies
will also be facing many of these same issues and
concerns. The necessary goals of energy independence
and environmental sustainability are not mutually
exclusive. However, lawmakers need to consider
carefully all of the impacts associated with laws, such
as AB 32, to achieve a realistic balance of energy
independence and environmental sustainability.

LEARNING FROM THE PAST:  HOW
YESTERDAY’S FAILURES PROVIDE A

ROADMAP TO SUCCESS IN THE FUTURE

Steven M. Shparber
2010 J.D. Candidate at

New York University Law School

The United States stands at a crossroads with regard
to its energy policy. It is becoming clear that the
nation’s reliance on foreign oil must end, as must its
consumption of fossil fuels at rates that far outpace the
rest of the world. However, there is plenty of debate
over precisely what steps must be taken in order to
meet these broad objectives. Fortunately, today’s
citizens and policymakers can learn from an earlier
period when the nation faced very similar challenges,
namely the early 1970’s through the mid-1980’s. This
was a time when the nation tried and failed to decrease
its dependence on foreign oil as well as its consumption
of fossil fuels. Understanding that era’s failures and the
United States’ inability to change its energy policy over
the past three decades is crucial if it is to be successful
in meeting its present and future energy-related goals.
Policymakers from that era were unable to produce a
long term, national energy policy to make the country
less dependent on fossil fuels or reform the
government’s regulation of the energy sector. These
failures have in turn contributed to many of the
problems faced today.

Historical Overview

It is important to present a brief overview of events
that transpired in the 1970’s and early 1980’s because
much of today’s energy policy grows from the
responses to those events. Until the 1970s, America
had never seen a significant threat to its energy supply.
By the 1960s, oil had replaced coal as the world’s
cheapest fossil fuel, and the industrialized nations of the
West relied upon inexpensive oil imports, much from
the Middle East, to meet their domestic consumption
needs. Political events of the 1970s rocked the status
quo of the time, resulting in the Oil Crises of 1973
(caused by an oil embargo by OPEC against the
United States and other supporters of Israel in the
1973 Yom Kippur War) and 1979 (caused by the

AMERICAN BAR ASSOCIATION
SECTION OF ENVIRONMENT,
ENERGY, AND RESOURCES
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Iranian Revolution). Both crises not only shocked the
United States’ economy, but also the psyches of the
American people and its policymakers. Many
Americans realized for the first time that their way of
life depended in large part on oil imports from a
politically unstable region.

In addition to economic and political concerns, the
1970s saw the rise of environmentalism as a serious
social movement. Further, an increasing number of
scientific studies concluded that carbon dioxide
emissions from fossil fuels were contributing to global
warming. For the first time, many of these studies also
warned that global warming could have catastrophic
effects on the environment if it was not addressed.
American Institute of Physics, http://www.aip.org/
history/climate/timeline.htm.

These concerns, among others, led to calls to reform
our energy policy. While substantial efforts were
undertaken at the time and have been made since the
1970’s, little has changed with respect to how the
United States consumes and produces energy. As a
result, many of the challenges faced then are still
present today.

Problems of the Past

Lack of a Long Term Energy Policy

The United States did not respond to the energy crises
of the 1970s by implementing a comprehensive plan
that would insulate the United States from oil price
shocks over the long term, address environmental
concerns, and facilitate a transition to more alternative
fuel sources. Rather, the overall energy policy
developed from a series of short term reactionary
measures designed to keep fossil fuel prices low.

The initial response to the 1973 Oil Crisis was a series
of government price controls designed to keep the
price of oil in the United States below the world’s
market rate. Congressional Research Service Report
for Congress, Energy Policy: Historical Overview,
Conceptual Framework, and Continuing Issues at
CRS-2 (2004), http://digital.library.unt.edu/govdocs/
crs/permalink/meta-crs-7840:1. While the measures

benefited consumers in the short term, it also
decreased incentives to produce oil domestically and
encouraged imports. Id. Recognizing this, the 1975
Energy Policy and Conservation Act was implemented
with the goal of bringing energy prices in line with
market conditions by gradually deregulating the energy
sector. Id. The price of oil proceeded to rise, which led
to the United States cutting petroleum consumption by
substituting other fuels for oil, and improved efficiency
and conservation efforts.

However in 1986, OPEC, led by Saudi Arabia,
increased oil production in order to decrease prices.
This triggered a corresponding increase in U.S. oil
consumption which has continued over the past two
decades. See Energy Information Administration-U.S.
Official Energy Statistics, http://www.eia.doe.gov/
emeu/international/oilconsumption.html.

The United States’ political response to these low fossil
fuel prices, both at the time and since the mid 1980’s,
has stifled comprehensive reforms to our energy policy.
The general stability of low oil prices has produced a
cycle in which the American public and its
policymakers demand changes in consumption habits
when prices rise; however, when low prices return,
public outrage over energy policy subsides, along with
the policymakers’ calls for action. As a result, the
United States lags behind much of the industrialized
world, especially the European Union, in developing
new energy efficient technologies and alternative fuel
sources. Further, because of the delay in changing the
United States’ energy policy, any changes implemented
now will be a larger shock to our economy than they
had been started earlier.

Furthermore, as a result of its consumption of oil and
other fossil fuels, the United States has been the
world’s largest producer of greenhouse gas (GHG)
emissions—creating a disproportionate impact on the
global climate on both a cumulative and per capita
basis. Aside from environmentalists’ traditional
concerns, environmental effects of a changing climate
could pose a long term threat to the United States’
economic and national security. See The Stern Review
Report on the Economics of Climate, available at
http://www.hm-treasury.gov.uk/stern_review_



11

report.htm (providing an in-depth analysis of the long-
term economic effects of climate change).

Government Regulation

In addition to short-sighted policy decisions made at
the time, the legal regulatory regime for the energy
sector has proven to be inadequate for maximizing
investment in alternative sources of energy as well as
facilitating the transmission of renewable energy to
consumers. While many of the problems of energy
regulation pre-dated the 1970s, decisions made during
that time period either exacerbated the problems that
were present or simply failed to address them.

Today, a number of federal agencies are responsible
for different aspects of the nation’s energy policy, with
the states also playing a key role. State and federal
regulators’ jurisdictions and rules often conflict, which
affects the ability to produce and transmit energy from
newer, renewable sources to consumers. An important
example of this is the interplay between state regulators
and the Federal Energy Regulatory Commission
(FERC) when siting new transmission lines. While
FERC oversees the rates of natural gas and electricity
in interstate commerce and articulates policies for the
structure of those markets, state utility commissions
and independent service operators regulate the rates,
facilities, and services of the private utilities that supply
natural gas and electricity within each state. See FRED

BOSSELMAN ET AL., ENERGY, ECONOMICS, AND THE

ENVIRONMENT CASES AND MATERIALS, 860 (2d ed.
2006) (describing the role of state utility commissions
and independent service operators). Consequently,
there is no single authority for siting transmission lines in
multi state transmission projects. This situation can lead
to the private sector hesitating to invest in such projects
because of the different regulations promulgated by the
separate state and federal regulators, and can even
result in transmission lines not being built because of a
single state regulator’s objection. See Testimony of Jon
Wellinghoff, Acting Commissioner, Federal Energy
Regulatory Commission, Before the Senate Committee
on Energy and Natural Resources, Hearing on
Legislation Regarding Electric Transmission Lines,
Mar.12, 2009. Transcript available at http://www.
ferc.gov/EventCalendar/Files/20090312100013-03-

12-09-testimony.pdf. As a result, the United States
currently lacks the transmission capacity to efficiently
provide consumers with power from alternative energy
sources. Id. Despite the fact that there has been a
growing call for more renewable sources of energy
since the early 1970s, the government has yet to
address this crucial defect in the regulatory structure.

While it is important for government to do something in
regulating the energy sector, it is also important that it
does not do too much. The textbook example of
government over-regulating the energy sector was the
failed experiment of the U.S. Synthetic Fuels Corp.
(SFC). The SFC was a government entity established
in 1980 by President Carter. The purpose of the SFC
was to drive research and production in creating a
domestic synthetic fuels market that would reduce
demand for foreign oil. While the SFC was intended to
encourage the private sector to produce more synthetic
fuels, it failed and was abolished by President Reagan
in 1986. See Remember the Synthetic Fuels
Corporation?, http://www.heritage.org/press/daily
briefing/policyweblog.cfm?blogid=05E49511-A0C9-
D18A-0F7298B25EB50C89. While the failure of the
SFC can be at least partly attributed to the decrease in
oil prices during the early 1980s, it was largely a result
of the government micromanaging the private sector.
The SFC set stringent and inflexible standards for
output of particular synthetic fuels at quantities and
prices that were impossible to meet under market
conditions. The SFC’s failure demonstrates that when
encouraging private sector development of alternative
fuel sources, the government must take into account
private producers’ concerns and have a flexible
approach.

Solutions

Establish a bipartisan “Energy Commission” to
articulate principles to guide long-term energy policy.

While there are several committees in Congress that
work on energy-related issues and numerous state and
federal agencies that regulate the energy sector, too
often our energy policy is politicized, changing
depending on who occupies the Oval Office and the
balance of power between parties in Congress. This
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has made it nearly impossible for the United States to
have a stable energy policy or for substantial change to
occur due to the political risk involved in challenging
the stats quo. In order to overcome this, a special
commission composed not only of key members from
both political parties, but also representatives from
industry, the regulatory agencies, the scientific
community, and academia, should be established with
the mission of articulating what is best for the United
States’ long-term energy policy. The commission could
also be renewed periodically (for example, every
5 years) to conduct an overview of the United States’
energy policy and progress for enacting the long term
strategies. While such a commission would not solve all
problems involved in the political process, it would
help by establishing long-term goals in a bi-partisan,
technocratic manner. This hopefully would result in the
commission’s recommendations being taken seriously
by all participants in the political process.

Establish an economy-wide cap and trade system to
reduce greenhouse emissions and spur innovation.

While government regulation is necessary to reduce
GHG emissions, encourage energy efficiency, and spur
growth in the renewable energy sector, overregulation
by the government can be counterproductive as the
SFC demonstrated. An economy wide cap-and-trade
system on GHGs, particularly carbon dioxide, can help
reduce GHG emissions and facilitate the development
of alternative sources of energy in an economically
efficient manner by using government regulation to spur
private sector innovation. The system works by the
government setting a strict limit on the amount of GHG
the economy can emit over a period of time.
However, instead of directly controlling what private
actors must do in order to meet their goals under the
cap, it allows private actors to develop the most
efficient practices and technologies in order to achieve
their goals. While there is plenty of important debate
regarding the specifics of what a cap-and-trade system
should look like or whether a carbon tax should be a
part of such a system, it is vital these debates proceed
quickly so that it can be implemented as soon as
possible.

Enact legislation consolidating control over the
regulation of energy at the federal level.

As was highlighted in the example of transmission
siting, state interests can make it difficult for the federal
government to implement long-term energy policies.
The federal government should be given more power
to regulate the energy sector. By doing this, a single,
final decision maker will be able to facilitate the
implementation of a new, more uniform energy policy.
This can be accomplished by either creating a new
federal agency to oversee all aspects of our energy
policy (a similar approach has been advocated by
Treasury Secretary Geithner in regulating overall
systemic risk in the financial sector, see Edmund L.
Andrews & Louise Story, Geithner to Outline Major
Overhaul of Financial Rules, N.Y. TIMES,  Mar. 25,
2009, at A1), or expanding the power of existing
agencies. See Interview by Monica Trauzzi with Jon
Wellinghoff, Acting Chairman, Federal Energy
Regulatory Commission. Transcript available at http://
www.ferc.gov/news/videos/wellinghoff/2009/03-17-
09-wellinghoff-transcript.pdf. Whatever approach is
taken, it should be noted that state interests should be
taken into account in any decision making process that
the federal regulator makes, however their actual
power to affect final decisions must be curtailed.

Conclusion

The United States has a lot of work to accomplish if it
is to finally overcome the energy related challenges it
has faced for decades. While there are many different
paths to overcoming these challenges, the United
States’ recent history surrounding its energy policy has
shown that it cannot succeed while working with
outdated regulatory and political frameworks. Delaying
the tough decisions that must be made to secure the
country’s long-term environmental and economic well
being, we will not solve the problems, but only make
the consequences of inaction more severe in the future.


