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Xilinx — Ninth Circuit Reverses Controversial
Ruling on Cost-Sharing Agreements
BY SEAN M. KING 
AND MATTHEW C. MARSHALL 

The Ninth Circuit reversed its much criticized
2009 decision in Xilinx, Inc. v. Commissioner and
affirmed the Tax Court’s judgment. Williams
Mullen has followed the developments in Xilinx.
(See Williams Mullen Tax Alert, Xilinx, Inc. v.
Commissioner - Ninth Circuit to Revisit its
Controversial Ruling on Cost-Sharing Agreements,
January 2010)   

In its opinion, released on March 22, 2010, the
Ninth Circuit concluded that the arm’s-length
standard was the controlling measure of the costs
related parties should share under cost-sharing
agreements. Under the arm’s-length standard,
Xilinx should not share employees’ stock-based
compensation with its Irish subsidiary because par-
ties dealing at arm’s-length would not share such
costs.

Cost Sharing Regulations

To recap, multinational enterprises often use cost-
sharing agreements in lieu of licensing intangible
property between related companies or branches.
The related parties that enter into a cost-sharing
agreement each contribute to the costs of develop-
ing the intangible property and obtain the right to
use it. The Treasury Regulations governing cost-
sharing agreements require related parties entering
cost-sharing agreements to share “all costs.” In con-
trast the dominant purpose of the transfer pricing
and cost-sharing regulations is to force related tax-
payers to deal as two unrelated parties operating at
arm’s-length would behave.

The Ninth Circuit’s 2009 Opinion

In its first opinion, the Ninth Circuit reasoned that
the regulations required related parties entering
into cost-sharing agreement to share “all costs,”
which would include employees’ stock-based com-
pensation. The Court noted that “all costs” con-
flicted with the arm’s-length standard that would
require related parties to share only those costs
unrelated parties would share. The Court found
that the more specific “all costs” requirement of the
regulations controlled, requiring Xilinx and its
Irish subsidiary to share employees’ stock-based
compensation. The Court did not focus on the
long history of the arm’s-length standard or the reg-
ulations’ dominant purpose to force related taxpay-
ers to deal at arm’s-length. Deviating from the
arm’s-length standard in favor of an all-costs stan-
dard set the U.S. apart from its major trading part-
ners.

The Ninth Circuit Reverses Itself

In reversing its earlier decision, the Ninth Circuit
resolved the ambiguity in the regulations by look-
ing to the regulations’ “dominant purpose,” which
was to create “parity between taxpayers in uncon-
trolled transactions and taxpayers in controlled
transactions.” Xilinx would not have parity with
independent taxpayers if it had to include stock-
based compensation in its cost-sharing agreement
with its Irish subsidiary.  
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Review of Transfer Pricing and Cost Sharing Agreements

Multinational enterprises should review their transfer pricing policies and cost-sharing agreements to
confirm that they are complying with the arm’s-length standard. For more information on this topic,
please contact a member of the firm’s Tax Law Practice Group.

For more information about this topic and Williams Mullen’s International Tax practice, please contact
Sean M. King at sking@williamsmullen.com or 804.644.9812.   
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