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North Carolina Update - Property Tax Developments

This North Carolina update discusses significant
appellate decisions concerning property tax matters
during the period October 2009 through July 2010.

1. In the Matter of: Appeal of Amusements of
Rochester, Inc., et al., No. COA09-234 (N.C. App.
Dec. 8, 2009)

Appeal of Amusements of Rochester, Inc. involved the
appeal of a decision by the Property Tax Commission
concerning taxability of amusement park equipment
owned by Amusements of Rochester, Inc. (“ARI”).
The Property Tax Commission determined that the
amusement park equipment at issue had situs in Pen-
der County on January 1, 2007 for property tax pur-
poses. The Court of Appeals affirmed the decision of
the Property Tax Commission.

ARI was a New York corporation with its registered
principal place of business in Pender County, North
Carolina. The property in question included amuse-
ment rides and trailers associated with them. The
amusement park equipment was used in yearly carni-
vals in Virginia, Maryland, Pennsylvania, and New
York. When not being used in carnivals or in trans-
port, the equipment was “maintained and stored in
Pender County for approximately six months each
year.”

The court held that “the outcome of this case turns on
whether the tax situs of ARI’s amusement ride equip-
ment was North Carolina or New York.” The court
held that ARI had established its residence in North
Carolina under G.S. 105-304(c)(2).  ARI therefore
had “the burden of proving that its tangible personal
property acquired a tax situs in New York, not North
Carolina, as of 1 January 2007.”

The court was not persuaded by ARI’s argument that
it maintained an office in New York and filed state and
federal taxes in New York with its New York address.
“ARI identified its principal office as its Pender Coun-

ty address, established maintenance and storage facili-
ties in Pender County, and regularly hired workers to
work there.” Therefore, the property had situs in Pen-
der County on January 1, 2007. 

2. In the Matter of: Appeal of SAS Institute Inc., No.
COA08-1106 (N.C. App. Oct. 6, 2009)

Appeal of SAS Institute, Inc. also involved the appeal of
a decision by the Property Tax Commission regarding
the situs of personal property for property tax purpos-
es. This case concerned situs of an airplane which SAS
Institute, Inc. (“SAS”) owned. 

SAS was a North Carolina corporation with its princi-
pal place of business in Wake County. SAS purchased
an airplane located in South Carolina on November
25, 2002. The airplane was immediately flown to
Louisiana for painting. On December 21, 2002, the
airplane was flown to Delaware for a custom interior
to be installed. The airplane was located in Delaware
on January 1, 2003, where it remained until Septem-
ber 2003. In September 2003, the plane was flown to
Wake County, North Carolina.

SAS listed the plane for property tax purposes in 2004
and subsequent years, but not 2003. In 2006, Wake
County discovered that the plane had not been listed
for 2003 and assessed property tax on the basis that,
although the plane was not located in Wake County
on January 1, 2003, it was taxable in Wake County. 

“[T]angible personal property is taxable at the resi-
dence of the owner” unless an exception in G.S. 105-
304 applies. The exception at issue in the case was G.S.
105-304(f)(3): 

Tangible personal property situated at or com-
monly used in connection with a premise
owned, hired, occupied, or used by a person
who is in possession of the personal property
under a business agreement with the property’s
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owner is taxable at the place at which the posses-
sor’s premise is situated. For purposes of this sub-
division, the term “business agreement” means a
commercial lease, a bailment for hire, a consign-
ment, or a similar business arrangement.

“Situated at” is defined as “[m]ore or less permanently
located.” Therefore, SAS had the burden of proving
that “the plane was more or less permanently located in
Delaware for tax year 2003.”

The court disagreed with SAS’s contention that the air-
plane was “more or less permanently located” in
Delaware on January 1, 2003. Because “the plane was
only in Delaware for the purposes of installing an inte-
rior and flight certification,” the court held that the
plane had been “located in Delaware only for tempo-
rary maintenance or alteration—not for permanent
use.” Therefore, the airplane did not acquire situs in
Delaware and was taxable at SAS’s principal place of
business in Wake County.

3. In the Matter of: Appeal of IBM Credit Corp., No.
COA08-1514 (N.C. App. Dec. 8, 2009)

The North Carolina Court of Appeals has given fur-
ther instructions to the North Carolina Property Tax
Commission (“PTC”) as to how personal property val-
uation appeals should be handled in In the Matter of
Appeal of: IBM Credit Corporation, COA08-1514
(N.C. App. Dec. 8, 2009). While the case involved the
valuation of computer equipment, the decision also has
significance for real estate appeals, as it relates to how
the PTC should weigh the evidence and support its
decision once the taxpayer has met its burden of proof
at trial, and the burden of persuasion has shifted to the
County.

In the first appeal of this case, the Court of Appeals
held that the PTC had wrongly applied the law on bur-
den of proof, reversing and remanding the PTC deci-

sion in favor of Durham County with instructions that
the PTC apply the correct burden of proof framework.
The PTC again ruled in favor of the County on
remand. The taxpayer again appealed, and the Court of
Appeals again reversed, stating that the PTC’s failure
“to explicitly make these findings (as to burden of
proof) is problematic for this Court on review.”

The Court of Appeals held that, because the PTC final
decision had failed to adequately address key issues nec-
essary to arrive at the ultimate decision about the fair
market value of the property being appraised, these
omissions “result in conclusions which lack evidentiary
support and are therefore arbitrary and capricious.”

The court then proceeded to outline the deficiencies in
the PTC final decision, giving explicit guidance to the
PTC as to how it should deal with the case on remand.

The case is of importance in personal property appeals
in that it requires counties to support their generally
blind adherence to State-promulgated trending and
depreciation tables with better evidence. Its greater sig-
nificance, however, lies in its direction to the PTC to
provide detailed support for its decisions once the tax-
payer has met its burden of proof and the burden of
persuasion has shifted to the county. In recent years, the
PTC has tended to write relatively terse decisions, with
little analysis and support for its conclusions. 

If followed by the PTC, the IBM Credit Corp. decision
should result in better reasoned opinions of the PTC
and an opportunity for more thoughtful review on
appeal by the Court of Appeals.

For more information about the content of this Alert,
please contact Robert W. Shaw at 919.981.4310 or
rshaw@williamsmullen.com. 
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