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Recently Signed ADA Amendments Act:
How Will It Affect You and Your Employees?

BY KIMBERLY D. BARTMAN AND 
ADELE M. NEIBURG

On Sept. 25, 2008, President Bush signed
the Americans with Disabilities
Amendments Act of 2008 (ADAAA),
which amends the Americans with
Disabilities Act of 1990 (ADA), and over-
turns four employer-friendly U.S.
Supreme Court decisions that Congress
believes has unreasonably restricted cover-
age. The ADAAA will become effective
January 2009.  

A valid ADA claim requires an individual
to prove that (1) she has a “disability;” (2)
she is qualified to perform essential job
functions with or without a “reasonable
accommodation;” and (3) the employer
made an adverse employment decision
because of her disability. The term “dis-
ability” means, with respect to an individ-
ual: “A physical or mental impairment that
substantially limits one or more of the
major life activities; a record of such
impairment; or being regarded as having
such an impairment.”

Perhaps in response to fears that the ADA
opened courts to a floodgate of frivolous
lawsuits from people with minor impair-
ments, the Supreme Court narrowly inter-
preted the class of those protected under
the ADA and expanded employers’ defens-
es to disability discrimination claims.  For
example, in 1999, in a trilogy of cases, the

Court began narrowing the definition of
disability by excluding individuals who
could remedy conditions such as near-
sightedness or high blood pressure by cor-
rective or mitigating measures. The Court,
in Sutton v. United Airlines, 527 U.S. 184
(1999); Murphy v. United Parcel Service,
527 U.S. 516 (1999); and Albertson’s Inc.
v. Kirkingsburg, 527 U.S. 555 (1999), held
that one must consider any measures an
individual takes to control her impairment
such as therapy or medication in deter-
mining whether an individual is disabled
under the ADA. Such measures include:
(1) medication, medical supplies, equip-
ment, low-vision devices (which do not
include ordinary eyeglasses or contact
lenses), prosthetics including limbs and
devices, hearing aids and cochlear
implants or other implantable hearing
devices, mobility devices, oxygen therapy
equipment and supplies; (2) the use of
assistive technology; (3) reasonable accom-
modations or auxiliary aids and services;
or (4) learned behavioral or adaptive neu-
rological modifications. The Court
seemed to have reasoned that if through
such corrective measures an individual’s
“major life activities” were no longer
impaired, the statute’s protection was
unnecessary.
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Consideration of Mitigating Measures
Prohibited

The ADAAA reverses the Supreme Court’s
decision in Sutton by prohibiting the con-
sideration of mitigating measures in the
determination of a person’s disability clas-
sification. This change will significantly
broaden protections for disabled persons
by expanding the class of individuals cov-
ered under the ADA. Under Sutton and its
progeny, employers could consider miti-
gating measures in determining whether
an employee or applicant is too disabled to
perform in a certain position. Before the
amendments, the employee who was too
disabled to perform in a certain position
may not have been disabled enough to be
protected from disability discrimination
under the ADA. Under the ADAAA,
employers cannot consider whether a mit-
igating measure such as a hearing aid
would otherwise correct a disabling condi-
tion in determining whether an individual
qualifies as disabled under the ADA. In
other words, an employer may have a duty
to accommodate a hearing impaired indi-
vidual if the individual, without a hearing
aid, is substantially limited in performing
a major life activity. Prior to the amend-
ments, an employer could defend such a
claim by showing that the employee did
not qualify as “disabled” under the ADA
because his or her hearing aid corrected
the impairment. Now, employers will not
be able to rely on this defense but instead
will need to show that any alleged dis-
parate treatment was based on a legiti-
mate, nondiscriminatory factor unrelated
to the employee’s disability.      

Broader Definition of “Disability”

In Toyota Motor Mfg., Kentucky, Inc. v.
Williams, 534 U.S. 184 (2002), the Court
further limited the class of individuals who
qualify as disabled under the ADA, hold-
ing that an individual claiming an ADA
violation must show that she has “an
impairment that prevents or severely
restricts [her] from doing activities that are
of central purpose to most people’s daily
lives,” regardless of whether the unaccom-
modated impairment prevents her from

performing essential job functions. The
Court reasoned that since the ADA’s defi-
nition of “disability” applies to other por-
tions of the ADA that deal with trans-
portation and public accommodations,
the question of whether an impairment is
a disability cannot be answered “only by
analyzing the effect of the impairment in
the workplace.” Instead, the ADA’s defini-
tion of “disability” covers “individuals
with disabling impairments regardless of
whether the individuals have any connec-
tion to the workplace.” In Toyota, the
Court dissected the ADA’s provisions
defining disability and determined that
undefined terms within the statute must
be interpreted strictly “to create a demand-
ing standard for qualifying as disabled.”  

Significantly, the ADAAA overturns the
Supreme Court’s decision in Toyota in
which the Court adopted standards that
made it more difficult for ADA plaintiffs
to prove they are “substantially limited” in
a major life activity.  Congress determined
that application of the standard “substan-
tially limits” by numerous court decisions
has created an inappropriately high level of
limitation necessary to obtain coverage
under the ADA.  The ADAAA according-
ly instructs courts that the ADA’s defini-
tion of disability “shall be construed in
favor of broad coverage under the Act, to
the maximum extent permitted by the
Act.”  The amendments specify that an
impairment that is “episodic or in remis-
sion” is a disability “if it would substantial-
ly limit a major life activity when active.”
Moreover, the ADAAA requires the Equal
Employment Opportunity Commission
(EEOC) to revise its regulations to define
“substantially limits” consistent with find-
ings and purposes of the ADAAA.
Although currently unknown, it is possible
that the phrase “substantially limits” will
be defined by the EEOC as “materially
restricting a major life activity,” which lan-
guage was present in a version of the
Amendments. It is clear, though, that
Congress expects the EEOC to revise its
regulations “to be consistent” with the
ADAAA, which will make it easier for
individuals with impairments to show
they are “substantially limited” in one or
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more major life activities.  

With the broader definition of disability
under the ADAAA, an important issue
that arises is the ADAAA’s impact upon an
employer’s accommodation of an employ-
ee who has, for example, a permanent lift-
ing restriction. Prior to the new law,
employers had confidence with regard to
working with employees who develop per-
manent lifting restrictions. In Taylor v.
Federal Express Corporation, 429 F.3d 461
(4th Cir. 2005), the Fourth Circuit con-
sidered whether an employer violated the
ADA in failing to accommodate a former
employee’s back impairment and in termi-
nating his employment. In a notable deci-
sion, the Fourth Circuit held that while
the plaintiff ’s restriction on lifting more
than 30 pounds precluded him from a
number of jobs, he was not substantially
limited in the major life activity of work-
ing, as the record demonstrated he could
perform a range of daily activities requir-
ing endurance, flexibility and some
strength, and that even with his impair-
ment, he qualified for more than 1,400
different types of jobs, which accounted
for approximately 130,000 actual job posi-
tions in his region. The Court additional-
ly identified several cases in which it has
held that a lifting restriction alone does
not constitute a disability under the ADA.
Accordingly, the employee who was
unable to lift more than 30 pounds
because of back impairment was not dis-
abled under the ADA.  

What had been settled under the ADA
may now trigger litigation to determine
whether under the new law a mere lifting
restriction confers coverage by virtue of it
substantially limiting a major life activity,
working or lifting. The plain language of
the new law does not address this issue,
but given the broader definition of disabil-
ity, employers should err on the side of
caution in terms of accommodating
employees with permanent lifting restric-
tions.     

The ADAAA also includes a non-exhaus-
tive list of covered major life activities (i.e.,
caring f or  oneself,   performing  manual 

tasks, seeing, hearing, eating, sleeping,
walking, standing, lifting, bending, speak-
ing, breathing, learning, reading, concen-
trating, thinking, communicating and
working) and even defines the operation of
major bodily functions (i.e., functions of
the immune system, normal cell growth,
digestive, bowel, bladder, neurological,
brain, respiratory, circulatory, endocrine,
and reproductive functions) as a covered
major life activity.  

The ADAAA additionally makes a number
of changes to the “regarded as” prong of
the ADA. It reiterates that employees are
covered under the ADA if their employer
discriminates against them based on the
perception that they are impaired, regard-
less of whether the employee is disabled
under the Act. The “regarded as” prong is
construed broadly to cover employees if
they establish that they have been subject-
ed to an adverse action because of an actu-
al or perceived physical or mental impair-
ment, whether or not that impairment
limits, or is perceived to limit, a major life
activity. However, the “regarded as” prong
excludes impairments that are transitory
and minor, defining such impairments as
those with an actual or expected duration
of six months or less. In an issue that has
caused a split among the circuit courts, the
ADAAA states that employers need not
provide reasonable accommodations to
employees who are “regarded as” disabled. 

New Disability Discrimination
Exposure for Employers

The ADAAA will make it harder for busi-
nesses with 15 or more employees to
defend disabilities claims of certain
employees by increasing the class of indi-
viduals who are protected by the ADAAA.
An individual will still be required to
demonstrate that he or she is “qualified”
under the ADA, meaning that, with or
without reasonable accommodation, the
individual can perform the essential func-
tions of the job. However, employers can
expect to see a dramatic increase in
employees’ requests for workplace accom-
modations and a consequential increase in
litigation. With these changes on the hori- 
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zon, employers covered by the ADA
should review their current employment
practices and documentation to improve
their defensibility in light of these new
challenges. Employers should exercise
greater care when making personnel deci-
sions for employees with health impair-
ments or medical conditions.  

The ADAAA, together with the its direc-
tive to the EEOC to revise its regulations,
will likely result in an increase in disabili-
ty claims from a broader range of employ-
ees and employers will have fewer defenses
against these claims. Violations of the
ADA can expose employers to significant
damages. Employees or applicants that can
establish that they were victims of disabil-
ity discrimination under the ADA typical-
ly can recover actual damages, attorneys’
fees, and up to $300,000 of exemplary

damages (depending on the size of the
employer).

For more information, please contact
Adele M. Neiburg or Kimberly D.
Bartman.
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