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Surprises Lurk in “Buy American”
Requirements of Stimulus Package

Soon-to-be-published regulations implementing
“Buy American” requirements of the recently

enacted stimulus package (the American Recovery
and Reinvestment Act) will surprise some U.S. and
foreign producers of iron, steel, manufactured
goods, textiles and apparel, as well as many local
government agencies.  The statute’s plain language
has already caused befuddlement, because it seems
both to impose “Buy American” requirements and
to waive them in many instances.  Once regula-
tions appear, however, U.S. producers who had
previously inferred that the requirements would
always work in their favor, and municipalities and
foreign producers who had previously expected
that the requirements could never apply to them,
will likely receive an unpleasant shock.  Therefore,
anyone involved in an infrastructure or textile-
laden, homeland-security project that will spend
stimulus funds should carefully examine the
requirements now, lest “shovel-ready” good inten-
tions fall victim to poor planning.  

Two “Buy American” Provisions Affect Different
Procurement Categories

The stimulus package includes two separate “Buy
American” provisions.  One affects only certain
spending by the Department of Homeland
Security (DHS); the other, spending by everyone
else.  The DHS-specific “Buy American” provision
requires that “national security”-related procure-
ments of clothing and textile-containing equip-
ment use DHS stimulus-package funds only if the
item is “grown, reprocessed, reused, or produced in
the United States.”  The more general “Buy
American” provision requires that “a project for the
construction, alteration, maintenance, or repair of

a public building or public work” use stimulus-
package funds only if “all of the iron, steel and
manufactured goods used in the project are pro-
duced in the United States.”  Both new “Buy
American” provisions are riddled with exceptions. 

Grounds for Waivers of “Buy American” Provisions
Necessitate Case-by-Case Analysis

The more general “Buy American” provision allows
for three exceptions.  The project need not use
exclusively U.S.-produced iron, steel and manufac-
tured goods if the head of the involved federal
agency formally finds that applying the “Buy
American” requirement would:  (1) contradict “the
public interest”; (2) defy a reality that the required
U.S. contents “are not produced in the United
States in sufficient and reasonably available quanti-
ties and of a satisfactory quality”; or (3) “increase
the cost of the overall project by more than 25 per-
cent.”  

The DHS-specific “Buy American” provision
allows for four exceptions.  Procurements of cloth-
ing and textile-containing equipment may use
DHS stimulus funds if:  (1) DHS could not pro-
cure a “satisfactory quality and sufficient quantity”
of U.S.-origin goods “as and when needed at
United States market prices,” or such goods were
“not produced in the United States,” or DHS
could not procure them “in a reasonable time at a
reasonable cost”; (2) the total value of foreign fibers
did “not exceed 10 percent of the total purchase
price of the end item”; (3) the procurement were
“by vessels in foreign waters” or the result of an
“emergency”; or (4) the amounts at stake did not
exceed $100,000 (unless the procurement occurred
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outside the United States in support of a contin-
gency operation or a humanitarian or peacekeeping
operation, in which case the amount at stake could
rise to $200,000).

These exceptions have generally created relief to
foreign producers, disappointment to U.S. produc-
ers and uncertainty to government-procurement
entities.  Questions that forthcoming regulations
might answer include:  

What will be the procedures for responsible
federal agencies to provide waivers to projects
or categories of projects?

How might an interested party either obtain or
oppose such a waiver?  

How will subcontractors obtain waivers, if
needed?  

What factors affect “the public interest” or cre-
ate an “emergency”?  

How will agencies interpret the phrases “rea-
sonably available” or “sufficient”  quantities,
“satisfactory quality,” “reasonable time,” “rea-
sonable cost” and “market prices”?  

To what extent, if at all, will “grandfathering”
occur, exempting previously begun projects?    

What constitutes “a public building or public
work”?  

What constitutes a “manufactured” good?  

What does it mean to “use” such a good?  

What characteristics make a procurement
relate to “national security”?

How does one demonstrate that an item has
been “produced in the United States” or
“grown, reprocessed, reused” there?

A final caveat in both “Buy American” provisions,
however, has generated the most confusion:  “This
section shall be applied in a manner consistent with
United States obligations under international
agreements.” 

International Agreements Carve Jagged Holes in
“Buy American” Requirements

On its face, the “international agreements” caveat
simply waters down “Buy American” requirements.
The exception requires equal treatment of domes-
tic and foreign suppliers when the foreign goods
originate in countries with which the United States
has a trade agreement. Imports from North
American Free Trade Agreement (NAFTA) coun-
tries, for example, would sometimes fall into this
exception.  On the other hand, this loophole is not
as big or as well-formed as it seems, for the follow-
ing reasons.

First, the “international agreements” provision does
not exempt all foreign goods and services from
“Buy American” requirements, because not all for-
eign nations have a trade agreement with the United
States. Nor do all trade agreements require the
United States to treat foreign and domestic suppli-
ers equally in government procurements.
Although the World Trade Organization (WTO)
has 153 members, for example, the WTO
Government Procurement Agreement (GPA) cov-
ers the United States plus only 38 other signatory
countries.  These 38 include such major producers
of steel as the European Union, Japan, Korea and
Canada.  U.S. free trade agreements (FTAs) includ-
ing relevant government-procurement provisions
cover the United States plus approximately 10
other countries.  The “Buy American” requirement
therefore still prohibits stimulus-package spending
on goods from such major steel-producing coun-
tries as China, Russia, India, the Ukraine and
Brazil.  

Second, even if the relevant trade agreement does
require the United States to treat foreign and
domestic suppliers equally, “Buy American”
requirements might still apply, because different
trade agreements define U.S. government procure-
ments differently, expressly listing covered governmen-
tal entities. For example, U.S. Annex 1 to the
WTO GPA, which expressly lists 79 covered U.S.
federal agencies, for DHS adds the phrase “except
procurement by the Transportation Security
Administration, and the national security consider-
ations applicable to the Department of Defense are
equally applicable to the U.S. Coast Guard.”
Remember:  If the WTO GPA agreement does not
apply, then the “Buy American” requirement does.
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Therefore, even if foreign inputs came from a sig-
natory country, the Administration could apply the
DHS “Buy American” requirement to the
Transportation Security Administration and the
U.S. Coast Guard.  However, the “Buy American”
rules could not apply to other agencies within
DHS unless the U.S government changed Annex 1
of the WTO GPA to except those other agencies.

Moreover, U.S. annexes to the WTO GPA identify
sub-federal agencies from only 37 states (notably
not including Ohio or Virginia) and a handful of
other entities (like the Tennessee Valley Authority).
The U.S. federal government does not waive the
“Buy American” requirement when it gives stimu-
lus money to a sub-federal agency listed in the
WTO GPA annex (i.e., to a state).  Rather, the fed-
eral government waives the requirement only if and
when such a state conducts the procurement.  If
the state, in turn, passes the money to a local com-
munity not listed in the WTO GPA annex, and the
local community conducts the procurement, the
“Buy American” requirement kicks in.  Therefore,
stimulus funds could purchase Japanese steel for
use in a public building project procured by the
Texas Building and Procurement Commission or
the Port of Baltimore but not an identical project
procured by the Commonwealth of Virginia or the
City of Galveston.  Moreover, certain FTAs,
including NAFTA, cover no sub-federal (state)
agencies.  

Third, even if the relevant trade agreement does
cover the procuring agency involved, “Buy
American” requirements might still apply, because
trade agreements often expressly exclude procurements
for certain purposes or valued below a small or trifling
amount (known as “de minimis”).  A “negative list”
appended by the United States to the WTO GPA,
for example, makes the agreement not cover such
services as dredging, and a general note excludes
set-asides on behalf of small and minority business-
es.  The excluded de minimis amount is higher for
construction than for supplies and services, and
higher for sub-federal procurements than for feder-
al procurements.  Recall: Unlike the DHS “Buy
American” provision, the more general “Buy
American” provision has no “de minimis” excep-
tion.  Paradoxically, therefore, the less valuable the
iron, steel or manufactured-goods procurement,
the more likely it must honor the “Buy American”
requirement. 

Prudent Planners Try to Anticipate Forthcoming
Regulations

This Alert has focused on effects of the “interna-
tional agreements” caveat.  But the previously-
mentioned exceptions necessitate similarly com-
plex, case-by-case analysis.  Much of that analysis
cannot occur until regulations implementing the
statute appear.  Even then, one must await each
federal department’s case-by-case application of the
regulations.  Also, a “Buy American” requirement
almost identical to the more general requirement in
the previously enacted stimulus package has recent-
ly begun to infiltrate pending reauthorization legis-
lation and to gain favor in Congress.  Stay tuned.  

“Buy American” regulations that will apply exclu-
sively to the stimulus package are in the process of
being drafted.  The drafters are meeting in the first
week of March, after which the Office of Federal
Procurement Policy and the Office of Information
and Regulatory Affairs of the Office of
Management and Budget will review the draft reg-
ulations.  Then, probably in a matter of weeks, an
Interim Final Rule will appear in the Federal
Register and take immediate effect.  

After that, the government will accept formal com-
ments.  The Interim Final Rule could still change.
When it would stop changing, if at all, is uncertain.
But whenever the rule stabilizes, “shovel-ready”
projects will already be underway.  U.S. producers,
foreign producers and municipalities that have not
analyzed their options in advance might no longer
be able to oppose or to obtain waivers, or to struc-
ture their transactions in a way that matches the
operation of the “international agreements” caveat.  

Producers and municipalities should therefore
carefully examine their waiver opportunities and
obstacles now.    
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