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Boat Owners and NPDES Permits:  Who
Can and Cannot Set Sail Without One

Since 1999, environmental groups have pushed for
regulatory action to address the discharge of pollu-
tants from marine vessels to navigable waters.
Among other discharges, these groups have been
concerned about the harmful effects of ballast water
discharges because ballast waste can contain invasive
species that endanger native species, ecosystems and
infrastructure.  It’s also thought to be responsible for
spreading disease. This effort begun in 1999 has
spawned a flurry of litigation, rulemaking and legis-
lation, most recently culminating in The Clean
Boating Act of 2008. This article describes what has
been a long road for boat owners, including recre-
ational boat owners, and how they will be affected
by the outcome. 

Background

The Clean Water Act (CWA) prohibits discharges
of pollutants into navigable waters from point
sources without a permit.  Point sources include
marine vessels and other floating craft, and dis-
charges from the same include graywater (laundry,
shower, and galley sink waste), sewage, ballast water,

bilge water, refrigeration condensate discharge,
small boat engine wet exhaust and other discharges
associated with the operation of marine engines.
However, soon after enactment of the CWA, EPA
promulgated a rule that excluded discharges inci-
dental to the normal operation of a marine vessel
from the requirement to obtain a CWA discharge
permit. See 40 C.F. R. § 122.3(a).  Environmental
groups petitioned EPA to repeal the rule.  When the
agency declined to do so, the groups filed suit.

Litigation

In 2005, the U.S. District Court for the Northern
District of California agreed with environmental
groups that EPA did not have authority under the
CWA to exempt these discharges from permitting.
EPA’s position in court was that other programs
exist to address the significant impacts of invasive
species and that the CWA does not provide an
appropriate framework for addressing discharges
from vessels. The district court did not agree and
vacated the rule effective Sept. 30, 2008. This
action forced EPA to prepare to regulate such dis-
charges as pollutants under CWA § 402 as of that
date.  
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EPA and a shipping coalition appealed to the Ninth Circuit Court
of Appeals, but the Ninth Circuit upheld the district court’s deci-
sion. Subsequently, all parties and the district court agreed to push
back the effective date of the rule’s invalidation to Dec. 19, 2008 to
give EPA more time to promulgate a new permitting rule.  

Proposed Rulemaking

On June 17, in response to the district court’s order, EPA proposed
two general permits:  the vessel general permit (VGP); and the recre-
ational general permit (RGP). The VGP applies to owners and oper-
ators of commercial vessels and recreational vessels that are greater
than or equal to 79 feet in length. The RGP applies to all recreation-
al vessels and un-inspected passenger vessels that are less than 79 feet
in length.  Recreational vessels are vessels manufactured or operated
primarily for pleasure, or are leased, rented, or chartered to another
for their pleasure.  

The proposed VGP establishes effluent limits and best management
practices (BMPs) to control the discharge of waste streams and con-
stituents found in those waste streams. Larger vessels will be required
to submit a Notice of Intent to obtain VGP permit coverage, while
smaller vessels will be authorized automatically to discharge accord-
ing to permit requirements. The VGP will require routine self-
inspection and monitoring which must be documented in the ship’s
log book.  

The RGP is a much simpler permit.  It addresses a smaller range of
discharges because smaller recreational vessels produce discharges
that are fewer in number and type than commercial vessels or larger
recreational vessels. The RGP will be implemented primarily
through BMPs designed to minimize the amount of any discharge
produced, as well as to reduce the likelihood the discharge will enter
a water body. Vessel owners eligible for a RGP did not have to sub-
mit a Notice of Intent to obtain coverage.  As long as the owner met
the eligibility requirements stated in the permit and then discharged
in accordance with the permit, the discharges would be deemed to
be authorized.  

The Clean Boating Act of 2008

Owners of recreational vessels were not idle while all this litigation
and rulemaking were taking place. They took their cause to
Congress and argued that regulation of millions of recreational boats
was not cost-effective and would impose great hardship on boat

owners.  Congress agreed and passed The Clean Boating Act of
2008.  President Bush signed that Act into law on July 29, 2008.  

The Act states that no CWA permit is required for normal dis-
charges from recreational vessels, such boats being defined as those
manufactured or used primarily for pleasure, or that are leased, rent-
ed, or chartered to a person for that person’s pleasure. Recreational
boats under the Act do not include vessels that are subject to Coast
Guard inspection and are engaged in commercial use or carry pay-
ing passengers. EPA and the U.S. Coast Guard are directed by the
Act to promulgate rules that set out best practices for recreational
boaters to minimize adverse impacts to waters of the United States.   

Comment

So what’s the bottom line?  For recreational boaters, The Clean
Boating Act means they no longer need to worry about having to
obtain coverage under a permit. Eventually, recreational boaters may
have to comply with BMPs formulated by EPA and the Coast
Guard, but no such requirements apply now. Any such requirements
are probably several years off. In addition, litigation is likely to be
filed once BMPs are formulated, meaning they will be delayed even
further. On the other hand, owners and operators of commercial
vessels are not covered by The Clean Boating Act. They will still be
required to obtain a VGP once EPA issues a final rule. 

This outcome makes sense. Regulators won’t have to enforce dis-
charge requirements against millions of small vessels and can instead
put their limited resources to work enforcing laws that will have a
more significant impact on environmental protection. 

73 Fed. Reg. 34296 (June 17, 2008); The Clean Boating
Act of 2008 (S. Bill 2766).

For more information on this topic, please contact the article
author, Thomas B. Hodges, Jr.  

EPA Expands Incentives for Self-Policing

EPA’s audit policy, first announced in 2000, gives companies incen-
tives to report and correct their environmental violations.  These
incentives include reduced penalties and, in some cases, the elimina-
tion of penalties altogether. In May 2007, EPA asked for comment
on new approaches that could be taken under the audit policy to
attract more participants. Many commenters responded, particular-
ly from industry.

EPA announced an interim policy on Aug. 1, 2008 that it believes
will help expand participation in the program. Under the new poli-
cy, companies that acquire facilities will be able to report and correct
violations that began prior to the acquisition in return for reduced
gravity-based penalties and, in some cases, the elimination of such
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penalties.  Acquiring companies must discover the violations and
report them within nine months of purchasing a facility.

Disclosures can be made in two different contents. First, the compa-
ny can sign an audit agreement with EPA that specifies the facilities
to be audited, the environmental requirements to be evaluated, and
deadlines by when the violations discovered must be disclosed.
Alternatively, companies can choose not to enter into an audit agree-
ment and simply disclose violations if and when they are found.  

A big advantage to audit agreements is that they “stop the clock” for
when disclosures must be made and instead require disclosures in
accordance with deadlines in the agreement.  That can be helpful if
multiple violations are discovered over time.  In contrast, new own-
ers who report violations individually must disclose within 21 days
of discovery of the violation or within 45 days of closing the trans-
action, whichever is later.

EPA expects the interim policy will help secure higher quality envi-
ronmental improvements at newly-acquired facilities more quickly
and effectively than might otherwise be the case.  It will evaluate the
results and then decide whether to make the interim policy perma-
nent.

The interim policy is subject to public comment until Oct. 30.
Comments may be submitted at www.regulations.gov.  

Interm Approach to Applying the Audit Policy to New Owners,
73 Fed. Reg. 44991 (Aug. 1, 2008).

For more information on this topic, please contact the article author,
Channing J. Martin.

Court Strikes Down EPA’s CAIR

The U.S. Court of Appeals for the District of Columbia Circuit has
vacated (invalidated) EPA’s Clean Air Interstate Rule (CAIR). The
court said CAIR has “more than several fatal flaws.” 

Curbing Interstate Pollutant Transport

CAIR was designed to reduce interstate transport of airborne emis-
sions in 28 eastern states and the District of Columbia. More specif-
ically, its purpose was to reduce the effects of upwind sources of
sulfur dioxide and nitrogen oxide on the ability of downwind states
to meet national ambient air quality standards for ozone and fine
particulate matter.  

EPA implemented CAIR pursuant to its authority under Title I of
the Clean Air Act. The Act gives states the primary responsibility for
assuring air quality within their borders. However, the “good neigh-
bor” provisions in the CAA require each upwind state to adopt con-

trol measures for activities “contributing significantly to” nonattain-
ment of air quality standards in another state, or that interfere “with
the maintenance” of such standards by downwind states. In CAIR,
EPA assigned each upwind state SO2 and NOx emissions budgets
(essentially a cap on emissions from all stationary sources within the
state) and required the states to meet those caps in two phases, by
2010 and 2015. States had two avenues to achieve compliance: (1)
require large stationary sources, most notably electric utility power
plants, to participate in an EPA-administered CAIR cap-and-trade
system; or (2) adopt measures of the state’s choosing. Under the cap-
and-trade approach, facilities are assigned a certain number of
allowances for SO2 and NOx emissions. Each allowance authorizes
the emission of one ton of pollutant.  A facility can either install
emission controls so that it emits no more than the allowances it has
or it can purchase allowances from another facility that does not
need all of its allowances. 

EPA’s cap-and-trade program applied to both SO2 and NOx emis-
sions. The CAIR NOx program was supposed to supersede the cur-
rent “NOx SIP call” cap-and-trade program that applies to NOx

emissions during the summer ozone season.  CAIR added to this sea-
sonal program a year-long NOx cap and trade program. The CAIR
SO2 program was designed to require states to retire more SO2 emis-
sions allowances than required under the existing Title IV acid rain
provisions of the CAA.  

CAIR is “Fundamentally Flawed”

The D.C. Circuit’s decision was highly critical of EPA’s formulation
of the CAIR. Of the several fatal flaws, the court determined that:

 EPA failed to adequately explain how the cap-and-trade
option would ensure actual emissions from upwind states
would avoid contributing significantly to downwind state
nonattainment;

 EPA failed to give substantive effect to the requirement that
states avoid interfering with the maintenance of air quality
standards by other states; and

 The SO2 and NOx budgets were arbitrary and capricious
because the budgets were unconnected to any measure of an
upwind state’s contribution to another state’s nonattainment.  
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 The 2015 compliance deadline was unrealistic because it
failed to ensure actual reductions would be made in time to
allow downwind states to reach attainment.

 EPA does not have authority under Title I of the CAA to
terminate Title IV SO2 allowances.  

Rather than remand CAIR for revision, the court invalidated the
entire rule, concluding EPA needs to start from scratch. The court
found that “[n]o amount of tinkering with the rule or revising the
explanations will transform the CAIR, as written, into an acceptable
rule.”

Comment

The court’s invalidation of CAIR leaves states in a huge quandary.
With encouragement from EPA, most states have counted on the
emission reductions predicted from implementation of CAIR in
fashioning their State Impletmentation Plans (SIPs) to meet and
maintain the NAAQS for ozone and fine particulate matter and
their SIP to achieve mandated improvements in visibility under
EPA’s regional haze program.  States must now figure out how to re-
fashion their SIPs to achieve necessary reductions in SO2 and NOx

emissions using something other than EPA’s cap-and-trade
approach. In other words, just because CAIR is gone doesn’t mean
emitting facilities will not have to reduce their SO2 and NOx emis-
sions. States are simply going to have to achieve the reductions they
thought they would get from CAIR’s cap-and-trade program some
other way.

North Carolina v. EPA, No. 05-1244 (D.C. Cir., July 11,
2008)

For more information on this topic, please contact the article
author, D. Cameron Prell.

Real Estate Developers May Be at Risk for Superfund
Liability

A recent federal court decision from California illustrates the risks
that real estate developers face by failing to discover potential envi-
ronmental liabilities prior to starting a project. The developer in the

case was found liable for environmental cleanup costs because he
hired contractors that spread arsenic-contaminated dirt during the
construction of a residential subdivision.  

Background

The property at issue was located adjacent to, and down-gradient
from, a property used for the storage of mine tailings that contained
high concentrations of arsenic. Grading, earthwork and blasting at
the former mine caused the erosion and migration of contaminated
tailings onto the property over many years. Apparently oblivious to
the contamination, the developer purchased the property for con-
struction of a residential subdivision. He then contracted with third
parties for grading and excavation activities in connection with the
construction of streets, the grading of lots, and the installation of
underground utilities. While conducting removal activities at the
mine site, EPA determined that the contaminated tailings had
migrated to the subject property and had to be remediated. EPA
sought to recover its costs from the owners and operators of the mine
who in turn sought contribution from the developer.  

CERCLA Liability

Among other potentially responsible parties (PRPs), the
Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA) imposes strict liability on owners and oper-
ators of facilities at which hazardous substances are found and on
any person “who at the time of disposal of any hazardous substance
owned or operated any facility at which such hazardous substances
were disposed of….” 42 U.S. C. § 9607(a). Both the Fifth and
Ninth U.S. Circuit Courts of Appeals have held that “disposal”
includes the movement and dispersal of hazardous substances during
excavation and grading of land. However, an affirmative defense to
liability exists if a PRP can show that the release or disposal was
caused solely by a third party with whom the PRP did not have a
contractual relationship. 

Court’s Analysis

The developer argued that the third party defense applied because
the contamination was caused solely by the mining company with
whom it had no contractual relationship. The court did not agree.
It held the mining company was not the sole cause of the release, and
that the developer, acting by and through its excavation contractors,
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also caused the release by spreading contaminated soil around the
site. While it was true that the contractors were third parties, the
defense could not be sustained because the developer had a contrac-
tual relationship with them.

Comment

The case demonstrates why real estate developers, and especially
brownfields developers, must be cognizant of environmental liabili-
ty issues before they purchase property. A Phase I Environmental
Site Assessment (ESA) should be performed for any commercial or
large-scale residential property prior to closing. Not only does an
ESA provide the buyer with a better idea of what it’s buying, but it
also allows the buyer to qualify for bona fide prospective purchaser
(BFPP) liability protection under CERCLA. If the developer had
performed an ESA in this case, it’s likely the assessment would have
revealed the close proximity of the mine which, in turn, would have
alerted the environmental professional to note the possible presence
of mine tailings in the area. Thus, just a little bit of money spent up-
front to perform an assessment could have saved this developer a lot
of headache and money later on.

Note that any Phase I ESA report should be reviewed by an environ-
mental attorney to ensure it complies with EPA’s All Appropriate
Inquires rule. If it doesn’t, the buyer cannot qualify for the BFPP
defense. 

United States v. Honeywell, 542 F. Supp.2d 1188 (E.D. Cal
2008)

For more information on this topic, please contact the article author,
Thomas B. Hodges, Jr.

Consent Decrees May Not be Bullet Proof

A citizen suit may not be filed under the Clean Water Act if the gov-
ernment is diligently prosecuting a civil action against the alleged
violator. And if the alleged violator enters into a consent decree with
the government, that’s usually the end of the story, meaning there is
no basis for a citizen suit to go forward. But what if the consent
decree requires the alleged violator to come into compliance without
being specific about when? Can an argument be made that the bar
to a citizen suit is no longer in effect because the government is not

“diligently prosecuting” a civil action? That’s the issue in a petition
pending before the U.S. Supreme Court concerning a ruling of the
U.S. Court of Appeals for the Fourth Circuit.

The case arose when Piney Run Preservation Association sued Carrol
County, Md. alleging that the County’s sewage treatment facility was
causing thermal pollution in Piney Run. Plaintiffs argued that the
discharges exceeded heat limitations in the county’s National
Pollutant Discharge Elimination System (NPDES) permit and vio-
lated the terms of a 2006 Consent Decree between the state and
Carrol County settling an earlier enforcement action. The U.S.
District Court for the District of Maryland dismissed the case and
found that the Maryland Department of the Environment (MDE)
was “diligently prosecuting” an enforcement action against the
county even though (i) the consent decree gave MDE an indefinite
period of time in which to require compliance; and (ii) the county
was allowed to continue to discharge hot water in the meantime.

The Fourth Circuit affirmed dismissal of the case. It found that the
Clean Water Act “does not require government prosecution to be
far-reaching or zealous in order to bar citizen suits.” The court also
pointed out that citizen suits are meant solely to supplement govern-
ment action, not supplant it when the government is already taking
action.

The petition for appeal asks the Supreme Court to limit the amount
of deference owed to an enforcement agency. Plaintiffs argue that
providing an enforcement agency with an indefinite time to act is
not “diligent prosecution.” If the Supreme Court grants the petition
for appeal, the case will be briefed and argued this winter.  

Comment

The Supreme Court already has four environmental cases on its
docket. Whether it takes a fifth case remains to be seen. If the
Supreme Court takes this case, its ruling could have significant
implications for all regulated parties who enter into consent decrees.
At present, courts show great deference to the terms and conditions
negotiated and imposed by government enforcement agencies to
bring violators into compliance. A ruling by the Supreme Court
regarding what constitutes “diligent prosecution” could have a sub-
stantial impact on the legal effect of future consent decrees that give
violators time to come into compliance.  
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Piney Run Preservation Ass’n v. County Commissioners, No. 08-
96, (U.S. July 22, 2008).

For more information on this topic, please contact the article author,
Channing J. Martin.

EPA Loses Another Judicial Challenge to Air
Regulations

The U.S. Court of Appeals for the District of Columbia Circuit
handed EPA yet another loss in a challenge to the agency’s interpre-
tation of its regulations governing periodic monitoring requirements
in Title V air operating permits. The fundamental issue was whether
state and local permitting authorities have the power to include
monitoring requirements in Title V permits that are more stringent
than the monitoring requirements specified by statute and regula-
tion. A 2-to-1 majority of the three-judge panel said the Clean Air
Act (CAA) is clear that state and local permitting authorities do have
the power to insert so-called “supplemental monitoring” require-
ments when the monitoring requirements specified by statute or reg-
ulation are insufficient to assure compliance with the Title V permit.

Title V Monitoring Requirement

The CAA mandates that “each permit issued under [Title V] shall
set forth ... monitoring ... requirements to assure compliance with
the permit terms and conditions.” EPA implemented this statutory
requirement in its Title V regulations in three places. One provision
specifies that where an applicable emission standard already specifies
a monitoring requirement that is both “periodic” and sufficient to
assure compliance, the permitting authority must include that mon-
itoring requirement in the permit. The second provision provides
that where the applicable emission standard lacks a periodic moni-
toring requirement altogether, the permitting authority must create
one that assures compliance and include it in the permit. The third
provision closely tracks the language in the CAA and provides that
“all ... permits shall contain ... monitoring ... requirements sufficient
to assure compliance with the terms and conditions of the permit.”
There is no controversy about the first two situations - where the
applicable emission standard specifies periodic and sufficient moni-
toring or where it totally lacks any monitoring requirements. The
controversy arose over the situation where monitoring requirements 

are specified, but they are insufficient to assure compliance with the
permit.

EPA Flip-flops

After public notice and comment, EPA issued a final interpretation
of the foregoing rules in 2006 that prohibited state and local permit-
ting authorities from including in Title V permits supplemental
monitoring requirements that go beyond the monitoring specified
in the federal and state emissions standards applicable to the source.
However, this had not always been EPA’s interpretation. Indeed, in
guidance documents and in Title V permit appeals, EPA took the
position until 2002 that state and local permitting authorities had
the authority and discretion to include supplemental periodic mon-
itoring requirements in permits whenever the monitoring specified
in the applicable emission standard for the source was insufficient to
assure compliance.

Industry challenged EPA’s 2006 interpretation.  In settling the law-
suit, EPA abruptly shifted gears and proposed an interpretative rul-
ing to prohibit state and local permitting authorities from
supplementing inadequate monitoring requirements. EPA said it
would be best for the agency through national rulemakings to adjust
inadequate monitoring requirements rather than let state and local
permitting authorities impose such requirements in individual Title
V permits. However, as the D.C. Circuit noted, EPA has done little
to nothing in the intervening time to update these inadequate fed-
eral monitoring requirements.

Court Rejects EPA’s Interpretation

Using a strict statutory analysis, the D.C. Circuit vacated (invalidat-
ed) EPA’s interpretation. The court majority concluded that EPA’s
interpretation barring states from supplementing insufficient moni-
toring requirements is contrary to the provisions of Title V and so
clearly violates the CAA that it was unnecessary to consider further
whether the agency acted arbitrarily and capriciously in adopting
that interpretation.

Who Decides?

The court held that state and local permitting authorities have the
power to include supplemental monitoring requirements in Title V
permits they issue when the pre-existing monitoring requirements
specified in the emission standards applicable to the source are insuf-
ficient to assure compliance with the permit’s terms and conditions.
The court noted that EPA acknowledges there are some emission
standards containing insufficient monitoring requirements, particu-
larly standards issued prior to the 1990 CAA Amendments. Who
gets to make the call regarding the sufficiency of the pre-existing
monitoring requirements? The court dodged this crucial question,
saying “We leave for another day the question of who wins when
EPA and state and local permitting authorities conflict over whether
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a given requirement is sufficient ‘to assure compliance,’ because the
question is not presented in this case.” Judge Kavanaugh in his dis-
senting opinion said, “The majority’s contrary decision is narrow
and appears to allow state and local permitting authorities to add
periodic monitoring requirements only in those cases where EPA
itself concludes that the pre-existing applicable monitoring require-
ments are not adequate and EPA has taken no action. That is likely
to be a small percentage of overall permit decisions.”

Authority and Discretion

If Judge Kavanaugh is right, the court’s ruling seems to stand for the
proposition that state and local permitting authorities have the
authority to include supplemental monitoring when pre-existing
monitoring requirements are inadequate, but they don’t have the dis-
cretion to say when those instances occur. Only EPA can declare pre-
existing monitoring requirements to be inadequate, thereby
empowering state and local agencies to supplement the monitoring
requirements in the Title V permits they issue. The court majority’s
opinion set this up for the next major fight over Title V monitoring.

Sierra Club v. EPA, No. 04-1243 (D.C. Cir. Aug. 19, 2008)

For more information on this topic, please contact the article author,
Thomas E. Knauer.

e-Manifests are on the Horizon

The Senate Environment and Public Works Committee approved a
bill this past summer that would establish an electronic manifest sys-
tem for hazardous waste management. The Hazardous Waste
Electronic Manifest Establishment Act would authorize EPA to
establish an electronic manifest system that would enable states and
private industry to track hazardous wastes electronically rather than
through paper manifests. Industry likes the idea because it saves
money; environmental groups like the idea because it should lead to
more accurate tracking of wastes from cradle to grave.

A similar bill was introduced in October 2006 but never made it out
of committee.  Although this bill was introduced late in the session,
its sponsors hope to pass it before Congress recesses.

Comment

There’s no question the hazardous waste manifest system is antiquat-
ed.  While so many aspects of business have made the transition to
the electronic transmission of data, the hazardous waste manifest
system is a relic of an age gone by. Unfortunately, Congress has had
its hands full with the financial crisis and the upcoming election.
That means it is very unlikely Congress will vote on the bill this year
and that we may have to wait until the new Congress convenes
before any such legislation can be enacted.  The good news, howev-
er, is that things are moving in the right direction.

For more information about this topic, please contact the article author,
Channing J. Martin.

North Carolina Legislative Update 2008

The 2008 regular session of the North Carolina General Assembly
adjourned sine die July 18, 2008. Here’s a summary of some of the
more significant environmental legislation passed:

Enactment of Interstate Wildlife Violator Compact: S.L. 2008-
120 (SB 175) enacts the Interstate Wildlife Violator Compact
(Compact) in North Carolina effective Oct. 1, 2008. The Compact
is an agreement whereby member states share information regarding
the suspension or revocations of licenses and permits resulting from
violations of hunting, fishing, and trapping laws. The Compact pro-
motes compliance with wildlife management laws by subjecting a
person whose license is suspended or revoked in one member state
to suspension or revocation in all member states. The Compact
therefore provides deterrence to violators because violations in one
state, including failure to appear in court or answer a summons, can
affect a person’s privileges or rights in their home state.

The Compact also establishes a process whereby violations by a non-
resident from a member state are handled as if the person were a res-
ident by allowing personal recognizance instead of arrest, booking,
and bonding. 

Governor Easley signed the Compact into law on July 28, 2008.

Drought Preparedness and Response:  S.L. 2008-143 (HB 2499)
amends N.C. Gen. Stat. § 143-215.22H to improve drought pre-
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paredness and response in North Carolina. The amended legislation
provides authority to the secretary of the North Carolina
Department of Environment and Natural Resources (NCDENR) to
require local governments to develop and implement more stringent
water conservation measures and to develop water shortage response
plans. The legislation provides authority to the governor to declare a
water shortage emergency and to require the transfer of water to
local water systems during an emergency. The legislation further
requires separate meters be installed for new in-ground irrigation
systems connected to water systems after July 1, 2009. The legisla-
tion places limitations on the ability of homeowner associations and
other groups to enforce covenants requiring irrigation during
droughts.

The drought preparedness and response legislation was signed by
Governor Easley on July 31, 2008.

Compensatory Mitigation by Private Mitigation Banks:  N.C.
Gen. Stat. § 143-214.11 contains requirements related to compen-
satory mitigation, or the restoration, creation, enhancement or
preservation of wetlands or other areas required as a condition of a
section 404 permit issued by the U.S. Army Corps of Engineers.
S.L. 2008-152 (SB 1885) amends this statute to provide additional
compensatory mitigation options, including participation in a pri-
vate wetlands mitigation bank, payment of fees, donation of land,
and preparation and implementation of a wetlands restoration plan.

Governor Easley signed the bill into law on Aug. 2, 2008.

Wildlife Land Property Tax Changes:  S.L. 2008-171 (HB 1889)
provides property tax relief for qualifying wildlife conservation land
that meets certain requirements and that is managed under a written
wildlife habitat conservation agreement with the North Carolina
Wildlife Resources Commission. The legislation clarifies how to
determine the present-use valuation of property that is subject to a
conservation easement and provides a property tax exemption for a
leasehold interest in certain exempted property.

Governor Easley signed the legislation on Aug. 4, 2008.

Underground Storage Tank Amendments:  S.L. 2008-195 (HB
2498) contains a number of new provisions related to underground
storage tanks (USTs). The amendments provide additional funds for
the assessment and cleanup of releases and discharges of petroleum
from USTs by increasing the fees paid by commercial owners and
operators. There are also a number of changes intended to make the

program operate more smoothly, including: (1) establishing dead-
lines for NCDENR to determine whether a UST release is eligible
for reimbursement from the trust fund; (2) provisions for expedited
assessment and cleanup of releases and discharges; and (3) provisions
for the reclassification of a site to a lower risk status. The amend-
ments also create time limits for NCDENR to initiate an adminis-
trative action or bring a civil action to recover improper payments
from the trust fund or payments that were made on the basis of
fraudulent information. Finally, the amendments contain several
changes to the technical requirements for USTs, such as: (1) a clari-
fication of the financial responsibility requirements for owners and
operators of USTs; (2) an obligation to provide secondary contain-
ment for all components of regulated petroleum USTs, and (3) new
registration requirements for commercial USTs.  

The Underground Storage Tank Amendments bill was signed by
Governor Easley on Aug. 8, 2008. 

Energy Efficiency in Public Buildings:  S.L. 2008-203 (SB 1946)
provides performance standards for energy efficient public buildings.
The legislation requires that certain new public buildings be
designed and constructed so that the calculated energy consumption
is at least 30 percent less than the energy consumption for the same
building as calculated using the energy-efficiency standard in the
American Society of Heating, Refrigerating and Air-Conditioning
Engineers, Inc. (ASHRAE) 90.1-2004, and that certain renovated
buildings be designed and constructed so that the calculated energy
consumption is at least 20 percent less than the energy consumption
for the same renovated building as calculated using the energy-effi-
ciency standard in ASHRAW 90.1-2004. The legislation also pro-
vides standards for water use consumption and separate utility
meters for certain buildings. The legislation permits use of other
energy efficiency standards when the standards outlined are not
practicable and also creates an advisory committee consisting of rep-
resentatives from the construction industry to make recommenda-
tions regarding the implementation of energy efficiency standards.

Governor Easley signed the energy efficiency bill into law on Aug. 8,
2008.

Extension of Time to Study Allocation and Availability of Water
Resources:  S.L. 2008-10 (SB 1872) provides the Environmental
Review Commission and the University of North Carolina at
Chapel Hill School of Government an extension of time to Oct. 1,
2010 to submit a final report of findings and recommendations con-
cerning the allocation of surface water resources. The report is to
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address issues related to the transfer of water from one river basin to
another, the withdrawal of water for consumptive use, and the accu-
racy and tolerance of equipment used to measure the flow of water
transferred.

The bill was signed into law by Governor Easley on June 25, 2008.

Extension of Time for Submission of Recommendations on
Global Climate Change:  S.L. 2008-81 (HB 2529) provides the
Legislative Commission on Global Climate Change (Commission)
an extension of time to Oct. 1, 2009 to submit a final report to the
General Assembly regarding its examination of issues related to glob-
al climate change.

The bill was signed into law by Governor Easley on July 11, 2008.

Amendments to Environmental and Natural Resources Laws:
S.L. 2008-198 (SB 845) amends certain environmental and natural
resources laws to (1) provide that private drinking water wells be
tested for certain additional parameters; (2) clarify the procedure for
recordation of restrictions and protective covenants that specify cer-
tain coastal stormwater management requirements; (3) provide pro-
cedures for payment under protest of certain annual operating fees
owed for commercial USTs; (4) improve water quality and promote
groundwater recharge in areas of the state that are not subject to the
stormwater management requirements of certain water quality pro-
grams by imposing requirements concerning impervious areas; (5)
declare the intent of the General Assembly that NCDENR aggres-
sively compel persons responsible for contamination of groundwater
that results in contamination of drinking water to assess and reme-
diate the groundwater as required by law; and (6) consolidate and
clarify certain environmental reporting requirements.

Governor Easley signed the legislation on Aug. 8, 2008.

For more information on this topic, please contact the article author,
Jennifer A. Morgan. 

Legislature Establishes New Stormwater Program for
Development in Coastal Counties

On Aug. 9, Governor Easley signed Senate Bill 1967 establishing a
new stormwater regulatory program applicable to development
activities in North Carolina’s 20 coastal counties (the “Program”).
The new statute represents a modification of the rules that the
Environmental Management Commission promulgated in January
2008, and it is the first modification to North Carolina’s coastal
stormwater rules since 1995.

Applicability

The Program’s applicability depends primarily upon the type of
development at issue and the amount of “Built Upon Area” that the
proposed project will create. A project’s Built Upon Area is the por-
tion of the project that is covered by impervious or partially imper-
vious surfaces, such as buildings, parking lots (unless they are built
with permeable pavement), and recreational facilities.  For non-resi-
dential development, the Program will apply to any development
that (1) adds more than 10,000 square feet of Built Upon Area; (2)
requires a major development permit under the Coastal Area
Management Act (CAMA); or (3) requires an erosion and sediment
control plan (E&SC Plan), i.e., disturbs more than one acre of land.
For residential development, the Program applies to projects that
require either a major development permit under CAMA or the
development of an E&SC Plan.  In addition, the new statute estab-
lishes requirements for certain smaller residential projects that do
not fall with the Program’s requirements.

The Program imposes a number of technical requirements for
stormwater management, but the nature and extent of those require-
ments depends upon the proximity of a project to a receiving water,
the receiving water’s classification, and whether the project will have
a low-density of Built Upon Area or a high-density of Built Upon
Area (the percentage of the total area of the development that will be
Built Upon Area).

Development Near Outstanding Resource Waters

If a project will be within 575 feet of the mean high-water line of an
Outstanding Resource Water (ORW Projects), the project is subject
to the Program’s most stringent requirements.  An ORW Project is
“low-density” if the Built Upon Area density is no more than 12 per-
cent, and “high-density” if the Built Upon Area density is greater
than 12 percent.  For low-density ORW Projects, stormwater runoff
must be transported “primarily by vegetated conveyances,” and the
projects must typically have a 50-foot vegetative buffer for new
development and a 30-foot vegetative buffer for redevelopment.  For
high-density ORW Projects, the requirements are more numerous,
including:

 The development may not directly discharge stormwater to
tidal salt waters that are used for commercial shell-fishing (so-
called “Class SA Waters”) without an NPDES Permit;
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 The development must use stormwater control systems such
as infiltration, bio-retention, or wetlands, and these systems
must have sufficient capacity to control the additional
stormwater that would be generated by a one-year, 24-hour
storm;

 Sheet flow from excess stormwater must be directed to flow
overland and through at least 50 feet of vegetative filter at a
“non-erosive velocity”; and

 The development must satisfy the vegetative buffer
requirements for low-density ORW Projects.

Finally, for all ORW Projects, developers may not install new
stormwater outfalls that discharge to any Class SA Water, they may
not increase the volume of flow through any existing outfall into a
Class SA Water, and the total density of Built Upon Area may not
exceed 25 percent.

Development Near Class SA Waters

The Program also regulates any development with one-half mile of
a Class SA Water or within one-half mile of an unnamed, freshwa-
ter tributary to a Class SA Water (SA Projects).  SA Projects are sub-
ject to the same requirements as ORW Projects, with one exception.
SA Projects are not subject to the 25 percent Built Upon Area den-
sity limit that applies to ORW Projects.

The statute also creates several requirements for residential SA
Projects that do not require either a major development permit
under CAMA or the preparation of an E&SC Plan, but that will cre-
ate more than 10,000 square feet of Built Upon Area and will have
a Built Upon Area density greater than 12 percent.  While this sub-
set of SA Projects does not fall within the applicability of the
Program, the statute requires developers of these projects to manage
stormwater through rain barrels or cisterns, by directing rooftop
runoff to a rain garden, or through another best management prac-
tice that satisfies 15A N.C.A.C. § 2H.1008. 

Other Development in Coastal Counties

For all other development in coastal counties that is within the
Program’s general applicability but does not qualify as an ORW
Project or a SA Project (Other Projects), the Program’s requirements
are similar to the requirements for SA Projects.  The technical
requirements for stormwater management are comparable to those
for SA Projects, and the 25 percent Built Upon Area density restric-
tion does not apply to Other Projects.  However, the threshold for
low-density projects versus high-density projects is less restrictive for
Other Projects than it is for SA Projects.  For Other Projects, a devel-
opment is considered low-density so long as the Built Upon Area
density is less than 25 percent.  

Other Program Requirements

In addition to technical standards for development projects, the
Program also limits the extent to which wetlands may be considered
when calculating Built Upon Area densities, and it contains several
exemptions and exclusions of note.  Regarding wetlands, the
Program prohibits a developer from including the area of Coastal
Wetlands (as defined in 15A N.C.A.C. § 7H.0205) within the over-
all project area when calculating the Built Upon Area density.
However, developers may include a portion of the area of non-
coastal wetlands in their calculation of Built Upon Area densities if
they choose.  Though there are a number of exclusions and exemp-
tion from the statute, there are several worth mentioning:

 Many previously permitted or authorized activities are not
subject to the new requirements;

 Redevelopment projects that do not cause a net increase in
Built Upon Area and that provide equivalent stormwater
control are exempt;

 Projects for which the Division of Water Quality has accepted
a complete State Stormwater Permit Application, or an
application for a minor modification of a State Stormwater
Permit, are excluded from the statute; and

 Certain urban waterfront development projects, as well as
upland marinas that require a CAMA permit, are exempt
from the vegetative buffer requirements.

An Act to Provide for Improvements in the Management of
Stormwater in the Coastal Counties in order to Protect Water
Quality, Senate Bill 1967 (2008).

For more information on this topic, please contact the article author,
Sean M. Sullivan.
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Virginia Meets New Fine Particle Standard

In 2006, EPA adopted a more stringent 24-hour national ambient
air quality standard for fine particulate matter (PM2.5) than had pre-
viously been the case.  PM2.5 is particulate matter smaller than 2.5
micrometers in diameter.  Such small particles are capable of pene-
trating deeply into the lungs, and some studies have indicated a link
between exposure to fine particles and a variety of respiratory and
cardiovascular problems.  EPA lowered the 24-hour NAAQS from
65 µg/m3 to 35 µg/m3.

After EPA lowered the standard, the agency began developing its list
of areas of the country that do not meet the new standard.  Late last
year, the states, including Virginia, submitted to EPA their recom-
mendations for areas within their states for designation as either
attainment areas, where the concentration of PM2.5 in the air meets
the NAAQS, or nonattainment areas, where the concentration of
PM2.5 in the air exceeds the NAAQS.  Virginia Department of
Environmental Quality (DEQ) reviewed data from the statewide
network of air quality monitors and found no areas of the state
exceeding the 35 µg/m3 NAAQS.  Therefore, DEQ recommended
that EPA designate the entire Commonwealth as attainment.

EPA responded recently by letter to Governor Kaine stating:
“Consistent with the Clean Air Act, this letter is to inform you that
EPA agrees that the entire Commonwealth of Virginia is in attain-
ment at this time.  This means that across the Commonwealth of
Virginia, all areas meet the 2006 24-hour PM2.5 standard.  That is
truly good news for the residents of Virginia.”

EPA noted in its letter to Governor Kaine that the agency intends to
solicit public comment on its intended designation decisions.  That
public comment period has commenced and closes on Dec. 18,
2008.

“EPA Responses to State and Tribal 2006 24-Hour PM2.5

Designation Recommendations: Notice of Availability and
Public Comment Period,” 73 Fed. Reg. 51259 (Sept. 2, 2008).

For more information on this topic, please contact the article author,
Thomas E. Knauer. 
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Abbreviations for October/November 
Environmental Report
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CAA Clean Air Act
CAIR Clean Air Interstate Rule
CAMA Coastal Area Management Act
CERCLA Comprehensive Environmental 

Response, Compensation and 
Liability Act

CWA Clean Water Act
NCDENR North Carolina Department of 

Environment and Natural 
Resources

DEQ Virginia Department of 
Environmental Quality

EPA U.S. Environmental Protection 
Agency

NAAQS National Ambient Air Quality 
Standards

NOx Nitrogen Oxides
NPDES National Pollutant Discharge 

Elimination System
PM2.5 Particulate Matter less than or 
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diameter

SIP State Implementation Plan
SO2 Sulfer Dioxide
UST Underground Storage Tank
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