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or corporations faced with class 
actions, the decision on whether to 
fight or settle is critical. But just as 

significant for those that choose to settle 
is the challenge of crafting a strategy 
that completely resolves the liability. 
Unfortunately, many companies misplay this 
critical end game. 

“In-house counsel tend to focus on what it 
costs to pay the claims or even to a certain 
extent what the plaintiff’s counsel is going 
to get out of the settlement,” says A. Peter 
Brodell, a partner at Williams Mullen. “Very 
rarely do they step back and look at the 
whole situation, including how you give 
notice and administer claims. These are very 
significant components of ensuring that any 
settlement effectively ends the litigation.”

“If you decide to settle prior to certification, 
you have the opportunity to shape the 
class that is actually certified,” says Brodell. 
“Oftentimes there is a great advantage 
to having a mandatory class to prevent 
collateral litigation.”

That necessitates that counsel not focus 
simply on the question of whether to settle, 
but on whether the characteristics of the 
case present the opportunity to certify 
a mandatory class and neatly tie off the 
liability. 

Companies should also consider whether 
there is a benefit to creating a smaller, more 
discrete class, or if it’s better to provide 
broad notice to people who are arguably on 
the fringe of the class, because it would more 
effectively resolve the matter.

Be sure any 
settlement  
is really the end

F Finality, of course, is the whole point of 
settlement. But it takes the right perspective 
and keen management on the part of  
in-house counsel to arrive at a solid, cost-
effective settlement.

Shape the Class
The law provides for three types of classes: 
B1, a mandatory class based on inconsistent 
standards of conduct; B2, a mandatory class 
based on injunctive or declaratory relief; 
and B3, an opt-out class in which class 
members may choose to pursue their own 
litigation. Most class actions are B3 classes, 
which present more complex notice and 
administration issues as well as the specter 
of continued collateral litigation. But with 
early involvement, counsel may be able to 
affect the class type.
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“Good class action lawyers understand 
the likelihood of success before class 
certification, and understand that 
settlement presents defense counsel 
with the opportunity to shape the class,” 
says Williams Mullen Partner Turner A. 
Broughton. “Once the class is certified, many 
of your options are out of your hands.”

on Notice
Companies may be tempted to save money 
by using a bare-bones notice campaign, 
but they are better served by investing in 
notification that is appropriately tailored to 
the particular aspects of the class. In the end, 
the least expensive notice campaign is the 
one that works.

“If you have a notice campaign that barely 
meets constitutional due-process standards, 
you can put in jeopardy the benefit of the 
settlement, which is to bind all those similarly 
situated,” Brodell says. “The point is, if you 
take the lead in this and come to the court 
with a well-thought-out notice and class 
administration campaign, you can ultimately 
save money and guide the process.”

For example, if you provide notice by first-
class mail and have a reputable, independent 
notice expert who can testify to the court 
about it, you may be able to get by without 
any kind of a publication campaign at all. 
Placing ads in the newspapers can be very 
expensive, it makes for bad publicity, and in 
the end it’s really not all that effective. Again, 
the key is to take the initiative.

While the law mandates that defendants pay 
for notifying potential class members, too 
many of them just sit back and let plaintiffs’ 
counsel run the campaign rather than jump 
in and manage it themselves. 

“Ultimately, failure to be proactive shifts the 
power to the opposing party as well as the 
court,” Brodell says. “But if you are proactive 
in creating a comprehensive campaign, you 
then have much greater control over your 
own destiny.”

Higher Standard
Notice issues may be more challenging in state 
courts, where judges can be less experienced, 
less effective in their gatekeeper role or simply 
influenced by political considerations. In such 
cases, for an effective resolution, you may 
be best served to hold yourself to a higher 
standard than the court does.

“Once companies have decided to settle a 
case, they must be focused on what exactly 
they are buying,” says Broughton. “What are 
the collateral aspects? What notice do you 
give? You can’t get to the end of the road and 
then start looking to save money on notice. 
As a consequence, you can lose the res 
judicata or collateral estoppel effect that you 
are looking for.”

Finally, you must consider how it all looks. 
Class actions are not just legal matters; they 
have significant impact on the corporation’s 
good will, public image and shareholder 
relationships. 

“Too often clients fight certification to the 
death,” Broughton says, “without weighing 
the likelihood of success against the PR 
ramifications of all potential outcomes. You 
really have to look at the big picture.”

Williams Mullen provides comprehensive legal 
services to regional, national and international 
clients.	With	more	than	325	attorneys	
practicing	in	over	30	practice	areas	and	12	
offices	throughout	north	Carolina,	Virginia,	
Washington, D.C., and in London, Williams 
Mullen delivers innovative solutions to 
support its clients’ diverse business activities. 
Close working relationships with clients have 
been the foundation of Williams Mullen’s 
progressive approach to the practice of law 
since	the	firm	was	founded	100	years	ago.
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Arbitration of class actions is a relatively new concept. This is an option 
that may be unfamiliar to general counsel, even though many contracts 
now call for arbitration if a class claim arises. Of course, some courts 
will not enforce language in an arbitration agreement that attempts to 
prohibit class claims. 

The appeal is not that class arbitrations are easier—any class action 
is complicated—but class arbitration presents a different cost-benefit 
profile that may be more viable in certain situations. One question for 
companies drafting arbitration clauses for their contracts is whether 
there would be advantages to facing a class action in arbitration rather 
than in court.

“You can take greater command of the process, but arbitrators often 
have less experience with class issues than judges and, depending on 
the contract language, you may give up your right to have a decision 
overturned,” says M. Keith Kapp, a partner at Williams Mullen. 
“Arbitration is very hard to overturn, and the standards for doing so are 
much more stringent.”

Arbitration is generally more favorable in a nonconsumer context, 
where it can be a faster, more private and more efficient solution. 

“In arbitration, your hurdles may be less,” Kapp says, “because the  
rules both sides have agreed to be bound by may be less than those of 
the courts.”

But difficulty arises in any area where multiple contracts are in play.

For example, if a company has a defective product that has been sold 
under two or more contracts and only one has an arbitration clause, an 
arbitration class action will not resolve the entire liability.

“If you decide to settle a class action, what you hope for is finality,” 
Kapp says. “A class can only bind those that are subject to the 
arbitration clause. You have to ask whether you will get the finality 
you want in the settlement when only a portion of your customers are 
subject to the arbitration.”

Arbitration for Class Actions
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