
North Carolina mechanic’s lien statutes provide a sub-
contractor with two basic types of liens: 1) a lien on
funds that may or may not have been paid from the
owner to the general contractor for the subcontractor’s
work; and 2) the right to assert the general contractor’s
lien against the real property.  In situations where the
owner fails to pay the general contractor, who is still
“on-site,” and the general contractor, in turn, fails to
pay the subcontractor, there is less risk involved with
collecting on a mechanic’s lien.  In this situation, there
is strength in numbers.  Both the subcontractor and
general contractor have an interest in proving that
money is due from the owner and can present a united
front when making this claim. 

However, where the general contractor has walked off
the job and is out of business, the subcontractor has to
go it alone. Until recently, the subcontractor’s risks as-
sociated with these situations made the prospect of col-
lecting any money from the owner highly unlikely.
Inevitably, the owner would claim it was not obligated
to pay the subcontractor. The owner’s argument was al-
most always based on a claim for offset related to the
costs to complete the general’s work. In addition to in-
complete work, it is almost certain that the owner
would claim that the general contractor’s work was de-
fective.    

Previously, a subcontractor could not step into the gen-
eral contractor’s shoes and defend the general contrac-
tor’s work to preserve its claim. This requirement was
recently eliminated by the North Carolina Supreme
Court in the case of Carolina Building Services Windows
& Doors, Inc. v. Boardwalk LLC et al. In Carolina
Building, the North Carolina Supreme Court held that
the subcontractor has standing to assert the contractor’s

position even in its absence and in the face of a default
judgment by the owner against the contractor. 

Carolina Windows was a first tier subcontractor to
Miller Building on a project owned by Boardwalk.
Miller went out of business during the course of the
project and did not make payment in full to Carolina
Windows. Carolina Windows served Notice of Claim of
Lien on funds due from Boardwalk to Miller, and filed
a Claim of Lien against the real estate by subrogation to
Miller’s general contractor’s rights. Boardwalk cross-
claimed against Miller, claiming that the cost of com-
pletion exceeded the contract balance and therefore no
money was due to Miller. The trial court entered a de-
fault judgment in favor of Carolina Windows finding
that Miller owed it money on its subcontract. Over the
objection of Carolina Windows, the trial court also en-
tered a default judgment in favor of Boardwalk finding
that Boardwalk did not owe money to Miller on its con-
tract. As a consequence of this latter default judgment,
the trial court entered judgment against Carolina
Windows, finding that since no money was due from
the owner to Miller, there were neither funds available
for Carolina Windows to lien nor a right for Carolina
Windows to lien the real estate.

The trial court found that Carolina Windows lacked
standing to oppose the judgment by Boardwalk against
Miller. The Court of Appeals affirmed. The North
Carolina Supreme Court reversed.

The Supreme Court held that a default judgment in
favor of an owner against a general contractor is not
binding on the subcontractor, provided the subcontrac-
tor has filed its lawsuit to enforce its subrogated lien be-
fore the default judgment is entered. The Court focused
on the statutory provision in G.S. § 44A-23 providing
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that “upon the filing of the notice and
claim of lien and the commencement of
the action, no action of the contractor
shall be effective to prejudice the rights of
the subcontractor without his written con-
sent.” The Court found that Miller’s deci-
sion not to defend the lawsuit constituted
an “action.” Based on this decision
Carolina Windows was accorded the op-
portunity to show that monies were in fact
due to Miller under its contract, and if so,
to enforce Miller’s lien rights. Justice
Timmons-Goodson dissented, finding that
the decision ignores the law applicable to
default judgments.

The lesson to be learned from this case for
owners is to file suit and obtain judgment
against a defaulting general contractor as
soon as possible to establish that no money
is owed to the general contractor before a
subcontractor files a subrogated lien and a
lawsuit to perfect that lien.  Alternatively,
the owner could seek a lien release from

the defaulting general contractor. The les-
son to be learned for the subcontractor is
to promptly file the subrogated lien and
enforcement action. In either case, experi-
enced legal advice and support is recom-
mended before filing. 
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