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McCarran-Ferguson Act’s Antitrust Exemption
Dodges Another Attempt at Repeal

When the Patient Protection and
Affordable Care Act (“PPACA”) was
passed earlier this year without any provi-
sion for a repeal of the health insurance
industry’s antitrust
exemption, Senator
Patrick Leahy, who has
been one of the leaders
of the repeal move-
ment, vowed that the
fight to repeal
McCarran this
Congress was far from
over. To that end, in
March Senator Leahy
sent a letter to Senate
Majority Leader Harry Reid, which was
co-signed by 22 other Senators, urging
Senator Reid to schedule a vote on HR
4626, the House’s McCarran repeal bill
— which passed in the House by a mar-
gin of 406-19. However, when Senator
Leahy’s letter failed to prompt any fur-
ther action on the bill, Senator Leahy
began looking for opportunities to
attach the repeal bill to fast-moving leg-
islation that would ensure further con-
sideration of the issue. In early May,
Senator Leahy found such an opportuni-
ty with the financial services regulatory
reform bill.  

Specifically, as the Senate was beginning
its consideration of the financial services
regulatory reform bill, Senator Leahy
announced that “The recent economic
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crisis showed all of us that corporations
do not act responsibly without ade-
quate oversight. It is important to
remember that there is another industry
that is not required even to play by the
same rules of competition as everyone
else.” With that, Senator Leahy
announced that he was introducing an
amendment to the financial services
regulatory reform bill (Amendment No.
3823) that would repeal McCarran for
health insurers. Senator Leahy quickly
added that “We can surely agree that
health insurers should not be allowed to
collude to fix prices and allocate mar-
kets.”

Throughout the first two weeks of May,
the Senate vigorously debated numer-
ous aspects of the financial services
reform bill, ultimately falling well
behind their proposed schedule for a
final vote on the legislation.
Accordingly, while Senator Leahy’s
McCarran amendment was slotted for
action on the Senate floor on May 13, it
did not come up for consideration on
that date. Shortly thereafter, to cut off
further debate on the bill, and further
delay, the Senate invoked “cloture” on
the legislation, which effectively cut off
any opportunity for further considera-
tion of Senator Leahy’s amendment. In
short, McCarran had once again sur-
vived repeal.
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While the House and Senate versions of the
“Restoring American Financial Stability Act” are still
in the final stages of being reconciled, there is no
opportunity for Senator Leahy’s amendment to be
reinserted into the bill during that process. Thus, with
the Senate’s calendar continuing to constrict, and the
August recess looming, it looks increasingly certain
that, despite a very rocky last six months, McCarran
will survive the 111th Congress. Nevertheless, with
both President Obama and Assistant Attorney General
for Antitrust Christine Varney continuing to advocate
for McCarran’s repeal — with AAG Varney doing so
most recently in a May 24 speech to the American
Health Lawyers Association — McCarran’s long term
prospects remain uncertain, at best.

In late 2005, two New York-based health insurers,
Group Health Inc. and Health Insurance Plan of
Greater New York, announced their intention to
merge. The transaction was approved by the DOJ
Antitrust Division and New York State regulators, per-
mitting the insurers to combine and become
EmblemHealth, in 2006. On the eve of the consolida-
tion, however, New York City (“City”) voiced its
opposition to the merger, contending that the combi-
nation would result in an increase in health care costs
for the City and its employees. Because the City had
no regulatory say over the transaction, it filed a civil
action in the District Court for the Southern District
of New York seeking to enjoin the transaction.
Despite failing to obtain an injunction to stop the
merger, the City pushed on with the litigation into
discovery. Now, after almost four years of litigation,
the case has finally come to an end, with District
Judge Richard Sullivan granting EmblemHealth sum-
mary judgment on all of the City’s claims.

As explained by Judge Sullivan, the fundamental flaw
in the City’s claims was its inability to properly define
the affected product market. While the City showed
that the merging insurers were the two least expensive
options offered by the City’s insurance plan, and that
93 percent of all City employees chose one of these
two insurers, Judge Sullivan held that the City’s “low-
cost health insurance market” was not sustainable as a
matter of antitrust law. Instead, well-settled principles
of antitrust law required that the market be defined to
include all of the insurers that sought to do business
with the City, not just those that the City had chosen
as the “low cost” options for its employees.
Specifically, Judge Sullivan held that “because the City

has defined the relevant market solely with regard to
its own preferences as a purchaser of health insurance,
its market definition is inadequate as a matter of law.”

Deciding that the time had come to bring the case to
conclusion, Judge Sullivan also denied the City’s
request that it be permitted to amend its pleadings to
litigate its claims under the more expansive market
definition. In reaching this decision, the court noted
the considerable expense that EmblemHealth had
incurred in defending the case to date, and that the
City had been put on notice about the potential prob-
lems with its market definition back in 2006, but had
chosen not to amend its claims until now. For this rea-
son, Judge Sullivan held that “Because the City wait-
ed unduly long to propose amendments that would
require Defendants to conduct substantial additional
discovery, leave to amend is denied” and directed that
the case be closed.

As the House and Senate complete the reconciliation
of the “Restoring American Financial Stability Act”
(the financial services regulatory reform legislation)
for the President’s signature, it appears all but certain
that a new Office of National Insurance will finally be
created.  

The Office of National Insurance, which will be creat-
ed within the Department of the Treasury, will be
tasked with “identifying issues or gaps in the regula-
tion of insurers that could contribute to a systemic cri-
sis in the insurance industry or the United States
financial system.” Notably, the Office’s authority
extends to all lines of insurance except health insur-
ance. The Office will also play a role in the negotia-
tion of international insurance agreements.
Significantly, however, the Office will not have the
authority to displace state insurance regulation. 

Despite the clear steps taken in the legislation to
ensure the continued regulation of the insurance
industry by the states, many predict that the creation
of this Office is a first step towards optional federal
chartering of insurers.  Should that occur, an insurer
that opts for a federal charter would necessarily forfeit
the antitrust exemption they currently enjoy under the
McCarran-Ferguson Act, but be freed from state regu-
lation.
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On June 21, Judge James Zagel, District
Judge for the Northern District of
Illinois, denied a request by commercial
lines wholesale broker, CRC Insurance
Services, to enjoin over 100 former
employees from resigning from CRC to
join a competing broker, Ryan Specialty.
The case, Allison v. CRC Insurance
Services, Case No. 10C3313 (N.D. Ill), is
notable because the Court found that
CRC was likely to prevail on the merits
of its claims (that the employees’ conduct
constituted a breach of their employment
contracts, which included both non-
compete and non-solicitation clauses),
and that it had suffered, and would con-
tinue to suffer, irreparable harm as a
result of the plaintiffs’ actions if an
injunction was not entered, but still
refused to grant CRC the relief that it
sought.

In reaching this somewhat surprising
result, Judge Zagel held that the harm to
the plaintiffs that would occur if he
granted the injunction would be even
greater than the harm that CRC was
experiencing, and thus the entry of an
injunction was inappropriate.
Specifically, Judge Zagel stated that
“While I acknowledge that a failure to
issue this injunction will result in some
continued harm to CRC, not only
through loss of business, but also in the
damaged morale of the remaining
employees, this harm is outweighed by
the significant harm to the [former
employees] who would be enjoined from
working for [Ryan Specialty] and largely
preclude any possible employment in
their chosen field, the damage to [Ryan
Specialty] if forced to close its doors, and
the harm to CRC’s former clients of not
being able to choose their broker of
choice.” Notably, CRC argued that its
offer to grant the departed employees
“amnesty” if they would return to CRC
(which none of the plaintiffs accepted)
eliminated any potential harm to plain-

tiffs, but Judge Zagel found that argu-
ment unpersuasive. Despite the ruling,
CRC has vowed to continue on with the
litigation. 

On June 9, President Obama signed into
law HR 5330 (now Public Law No. 111-
190), which extends the Antitrust
Criminal Penalty Enhancement and
Reform Act (“ACPERA”) provisions
until 2020. Absent passage of the new
law, several key provisions of ACPERA
would have lapsed at the end of June.
Most significantly, the new law extends
the single damages limit on civil antitrust
liability for participants in the DOJ
Antitrust Division’s amnesty program;
absent extension, amnesty recipients
faced treble damages in follow-on civil
suits, a significant disincentive to self-
reporting of antitrust violations. The
new law also directs the Comptroller
General to commission a study on the
appropriateness of adding qui tam proce-
dures to the antitrust leniency program
and creating anti-retaliatory protection
for employees who report illegal anti-
competitive conduct.  A report on these
issues is due to the House and Senate
Judiciary Committees by June of 2011. 

For more information on these topics, please 
contact James M. Burns at 202.327.5087 or
jmburns@williamsmullen.com. 
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