
 

 

© 2009 American Health Lawyers Association 

 

August 21, 2009 Vol. VII Issue 33  
 
 

Legislative Update: New Legislation Has Broad Implications For 
Long Term Care Industry   

   
By Lawrence R. Siegel, Williams Mullen*  

As baby boomers are rapidly approaching retirement age, healthcare concerns have 

become more prominent—particularly with regard to the quality and cost of long term 

care. In an effort to make the comparison of nursing homes a more informed process, 

members of the U.S. Congress responded to these concerns with a proposed bill that 

holds broad implications for long term healthcare facility owners, operators, lenders, and 

service providers.  

Last year, Senators Chuck Grassley (R-IA) and Herb Kohl (D-WI) introduced the Nursing 

Home Transparency and Improvement Act of 2008 (2008 Act).[1] The 2008 Act sought to 

provide more transparency to consumers about nursing home quality, improve 

enforcement through increased monitoring and larger penalties, and strengthen nursing 

home staff training requirements.[2] Representatives Pete Stark (D-CA) and Jan 

Schakowsky (D-IL) introduced a companion bill in the House.[3] Critics of the 2008 Act 

objected to, among other things, the 2008 Act’s emphasis on increased civil monetary 

penalties. The 2008 Act and companion bill failed to make it out of committee.   

In March 2009, Senators Grassley and Kohl reintroduced the Nursing Home Transparency 

and Improvement Act of 2009 (2009 Act),[4]. The 2009 Act differs from the 2008 Act as 

it shifts the focus from increasing monetary penalties and setting minimum staffing levels 

to expanding ownership disclosure requirements, targeting enforcement, and improving 

staff training (particularly in connection with dementia and abuse prevention). The 2009 

Act is being reviewed by the Finance Committee and will play a role in the healthcare 

reform debate currently going on in Washington.   

I. Call for Transparency and Accountability  



The Centers for Medicare and Medicaid Services reimburses nursing homes for services 

each year in an amount in excess of $75 billion; however, this agency does not always 

know who actually operates the nursing homes.[5] As nursing home chains have been 

sold to private equity investment firms in recent years, consumers and advocates have 

complained that not enough information is available to consumers for them to make 

informed decisions as they consider long term care options.  

Senator Grassley emphasized the need for transparency when introducing the 2009 Act, 

stating   

this legislation requires nursing facilities to make available ownership information, 

including the individuals and entities that are ultimately responsible for a home’s 

operation and management. Too often, bad apples hide under layers of other entities 

designed to cloak and confuse. This leaves residents and their families without clear 

information about who is ultimately responsible for insuring that a resident is consistently 

provided with high quality care.[6]  

II. Highlights of the 2009 Act  

If the 2009 Act passes, it will trigger the largest reform of nursing home care in 21 

years.[7] This article highlights some of the changes the long term care community can 

expect, as each is designed to increase transparency and accountability in nursing homes 

across the country.  

A. Ownership Disclosure Requirements  

Perhaps the most significant impact of the 2009 Act is the requirement that long term 

healthcare facilities disclose operator, owner, lender, and service provider information 

currently unavailable to the general public.   

The 2009 Act proposes to amend titles XVIII (Medicare) and XIX (Medicaid) of the Social 

Security Act to direct skilled nursing facilities and nursing facilities to make available 

ownership and “additional disclosable parties” information for submission to the Secretary 

of Health and Human Services (Secretary), the Inspector General of the Department of 

Health and Human Services, the state in which the facility is located, and in certain 

instances the state long term care ombudsman.[8]   

In a provision that some have argued is targeted primarily at for-profit nursing homes, 

the 2009 Act would force nursing homes to file paperwork clearly stating ownership.[9] 

Specifically, Section 101 of the 2009 Act is titled “Required disclosure of ownership and 

additional disclosable parties information.”[10] Section 101 would require disclosure of 

the identity of and information on (a) each member of the governing body of the facility, 



including the name, title, and period of service of each such member; (b) each person or 

entity who is an officer, director, member, partner, trustee, or managing employee of the 

facility, including the name, title, and period of service of each such person or entity; and 

(c) each person or entity who is an additional disclosable party of the facility.[11]   

The term “additional disclosable party” is broad and includes, with respect to a facility, 

any person or entity who (1) exercises operational, financial, or managerial control over 

the facility or a part thereof, or provides policies or procedures for any of the operations 

of the facility, or provides financial or cash management services to the facility; (2) 

leases or subleases real property to the facility, or owns a whole or part interest equal to 

or exceeding 5% of the total value of such real property; (3) lends funds or provides a 

financial guarantee to the facility in an amount which is equal to or exceeds $50,000; or 

(4) provides management or administrative services, management or clinical consulting 

services, or accounting or financial services to the facility.[12]  

Although “additional disclosable party” obviously includes those parties having control 

over the day-to-day operations of the nursing homes and the level of care (i.e., operators 

and managers), the broad language of the definition arguably includes parties that may 

have no ability to monitor or control patients’ quality of care. Under the plain reading of 

the definition of “additional disclosable party,” the 2009 Act appears also to require 

nursing homes to disclose the identity of and information on a variety of third parties, 

including the nursing homes’ lenders, attorneys, accountants, payroll service providers, 

and bookkeeping companies, among others, and the owners of those various entities.  

Nursing homes also would be required to disclose the organizational structure of each 

additional disclosable party of the facility and a description of the relationship of each 

such additional disclosable party to the facility and to one another.[13] The term 

“organizational structure” means, in the case of (a) a corporation, the officers, directors, 

and shareholders of the corporation who have an ownership interest in the corporation 

which is equal to or exceeds 11%; (b) a limited liability company, the members and 

managers of the limited liability company (including, as applicable, what percentage each 

member and manager has of the ownership interest in the limited liability company); (c) 

a general partnership, the partners of the general partnership; (d) a limited partnership, 

the general partners and any limited partners of the limited partnership who have an 

ownership interest in the limited partnership which is equal to or exceeds 10%; (e) a 

trust, the trustees of the trust; (f) an individual, contact information for the individual; 

and (g) any other person or entity, such information as the Secretary determines 

appropriate.[14]   

Finally, the ownership and additional disclosable party information provided to the 

Secretary would be made available to the public. The 2009 Act does not provide details 



on the format in which such information will be made public; rather, the text states that 

“the Secretary shall make the information reported in accordance with such final 

regulations available to the public in accordance with procedures established by the 

Secretary.”[15]  

B. Compliance and Ethics Programs  

The 2009 Act contemplates that nursing homes be required to create and implement 

compliance and ethics programs.[16] Specifically, the entity that operates the facility 

would be required to have in operation a compliance and ethics program with the purpose 

of preventing and detecting criminal, civil, and administrative violations as well as to 

promote quality of care.[17] The ethics and compliance program may vary based on the 

size of the nursing home organization (i.e., corporate level management of multi-unit 

nursing home chains may be required to establish written policies defining the standards 

and procedures its employees must follow).[18] The Secretary would evaluate nursing 

homes’ programs not later than three years after the regulations requiring such plans are 

put in place to determine if such programs led to changes in deficiency citations, changes 

in quality performance, or changes in other metrics of patient quality of care.[19] The 

Secretary’s evaluation also would include recommendations for changes in the programs 

going forward.[20]                     

C. Nursing Home Compare Medicare Website  

To further provide consumers an opportunity to make informed long term care decisions, 

the 2009 Act proposes to make available additional information about nursing homes on 

the official website of the federal government for Medicare beneficiaries (commonly 

referred to as the “Nursing Home Compare” Medicare website).[21] For example, nursing 

homes would be required to report staffing information based on payroll data, including 

staffing turnover and tenure rates, which have been linked to quality care.[22] In 

addition, nursing homes would be required to have available for any individual to review 

on request, reports with respect to any surveys, certifications, and complaint 

investigations made respecting the facility during the preceding three years.[23]   

D. Reporting of Expenditures  

In addition to the already-required submission of Medicare and Medicaid nursing facility 

cost reports, the 2009 Act would require nursing homes to separately report amounts 

spent on wages and benefits of direct care staff (including, but not limited to, registered 

nurses, licensed professional nurses, certified nurse assistances, and other medical and 

therapy staff).[24] These expenditures will be categorized into the following functional 

accounts on an annual basis and made readily available to interested parties on request: 



(1) spending on direct care services (including nursing, therapy, and medical services); 

(2) spending on indirect care (including housekeeping and dietary services); (3) capital 

assets (including building and land costs); and (4) administrative service costs.[25]  

E. Standardized Complaint Form and Complaint Resolution Process  

The 2009 Act provides for the creation by the Secretary of a standardized complaint form 

for use by a resident (or person acting on the resident’s behalf) in filing a complaint with 

a state survey and certification agency and a state long term care ombudsman program 

with respect to a nursing home.[26] Such complaint form would be available on request 

by a resident of a nursing home or by any person acting on the resident’s behalf.[27] 

Further, a dispute resolution process would be established to ensure that a legal 

representative of a resident or other responsible party is not denied access to such 

resident or otherwise retaliated against as a result of complaining about the quality of 

care provided by a facility.[28] This complaint resolution process also would provide 

procedures for accurate tracking of complaints received, to determine the likely severity 

of a complaint and for the investigation thereof, and to impose deadlines for responding 

to a complaint and for notifying the complainant of the outcome of the investigation.[29]  

F. Ensuring Staffing Accountability  

The 2009 Act  would require the submission of staffing information based on payroll data. 

Specifically, nursing homes would be required to specify the category of work employees 

such as registered nurses, licensed practical nurses, licensed vocational nurses, certified 

nursing assistants, therapists, and other medical personnel perform.[30] Nursing homes 

also would  have to report information on their resident case mix, on employee turnover 

and tenure, and on the hours of care provided by each category of certified employees 

per resident, per day.[31]  

G. Civil Monetary Penalties  

The 2009 Act incentivizes self-reporting by providing the Secretary discretion to reduce 

penalties in certain cases. For example, where a facility self-reports and promptly 

corrects a deficiency for which a penalty was imposed within 10 days after the date of 

such imposition, the Secretary may reduce the penalty amount up to 50%.[32] However, 

the Secretary is prohibited from reducing penalties in the case of a nursing home having 

repeat deficiencies within the preceding year or deficiencies that are found to result in a 

pattern of harm or widespread harm, immediately jeopardize the health or safety of a 

resident or residents of the facility, or result in the death of a resident.[33] Nursing 

homes may be required to place civil money penalty amounts in escrow pending the 

resolution of any appeals.[34]  



H. Pilot Program  

The 2009 Act further provides for the creation of an independent pilot program that 

would monitor interstate and large intrastate nursing home chains for a two-year 

period.[35] Participants in the program would include facilities experiencing serious 

safety and quality of care problems and facilities with a record of repeated serious safety 

and quality of care deficiencies.[36] The program’s goal would be to identify the root 

causes of quality and safety problems occurring in individual nursing homes and provide 

recommendations to program participants for improvement.[37]   

I. Notification of Nursing Home Closing  

In the case of a nursing home being closed due to poor safety or quality of care, the 2009 

Act requires that residents and their representatives be given sufficient notice of the 

closing (not less than 60 days prior to closing unless the Secretary determines 

otherwise).[38] Further, the nursing home must include with the closing notice, a plan for 

the transfer and adequate relocation of the residents in order to minimize “transfer 

trauma.”[39] Closing nursing homes would be prohibited from admitting new residents on 

or after the date such nursing homes submit a closing notification.[40]   

J. Improving Staff Training  

The 2009 Act also recognizes that a majority of individuals living in nursing homes have 

some degree of cognitive impairment.[41] To address this issue, the 2009 Act requires 

nursing homes to include dementia management and abuse prevention training as part of 

pre-employment training programs so that facilities’ staff are better equipped to provide 

patients with quality care.[42] Further, a study would be conducted on the content of 

training for certified nurse aides and supervisory staff of nursing homes to determine 

whether the current initial training hours required for such positions should be increased 

and whether the content of such training should change.[43]  

III. Conclusion  

It is clear that if passed, the 2009 Act will require nursing homes to be more transparent 

in their operations, training, and ownership, as well as more accountable to their 

consumers. Whether or not this legislation will improve the quality of long term 

healthcare is yet to be determined. 
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