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Environment and Energy: What to Expect
from the Obama Administration

As a candidate, Barack Obama campaigned on a
platform to fight global warming and assure our
country’s energy independence. He pledged to put
in place policies that would create “green” jobs asso-
ciated with alternative sources of energy. Will it
happen?  Here’s what to expect:

Climate Change

Climate change was the signature environmental
issue of the campaign, and President-elect Obama
let it be known that he favors a marked-based cap-
and-trade system to reduce CO2 emissions in the
U.S. to 80 percent below 1990 levels by 2050. Just
a campaign promise that will go by the wayside?
Nope. In mid-November, Obama reiterated his
commitment to this goal. His plan calls for auction-
ing CO2 credits that will give holders the right to
emit carbon. He projects this will result in $250 bil-
lion in annual revenues that the federal government
can then use to invest in clean energy technologies.  

Whether the auction system will pass muster on
Capitol Hill is another matter. Some argue that auc-

tions will reduce the competitiveness of carbon-
intensive industries, such as steel and paper mills,
because these industries will be forced to pay signif-
icant amounts of money for the right to continue
operating while their competitors in other countries
pay nothing. These persons argue that some or all of
the credits should be distributed free of charge to
existing carbon emitters, followed by an auction
system that is phased-in over time.

So when will a cap-and-trade system or some other
form of greenhouse gas legislation be passed by
Congress? We don’t think it will happen until 2010
at the earliest. But even without that legislation,
Obama could direct EPA to promulgate new regu-
lations regulating CO2 as a “pollutant” under the
Clean Air Act. The U.S. Supreme Court in
Massachusetts v. EPA, 549 U.S. 497 (2007) decided
that EPA has that authority now. Obama indicated
in late October that exercising that authority may
be appropriate, something the Bush Administration
has refused to do.

On the international stage, the Bush
Administration consistently has resisted participa-
tion in international climate change negotiations.
That will change under the Obama Administration.
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The United Nations Framework Convention on Climate Change is
developing a post-Kyoto framework that is expected to be complet-
ed in December 2009. President-elect Obama has indicated he is
willing to consider a binding international agreement as long as
commitments are obtained from developing countries, such as
China and India. A major first test for the Obama Administration
will be the positions it takes at UNFCCC negotiations in 2009.  

Energy

President-elect Obama wants 25 percent of all electricity to be gen-
erated from renewable sources by 2025, and 30 percent of the fed-
eral government’s electricity to come from renewables by 2020.
Off-shore drilling for more oil does not appear to be high on
Obama’s list. He has instead promised to direct $15 billion each year
during the next 10 years toward solar, wind, clean coal, biofuels and
nuclear energy.  

Ethanol is still on the table, but with the effect corn-based ethanol
has had on food prices, Obama now characterizes it as “transitional”
technology. He believes instead that we should focus on cellulosic
ethanol, which is produced by woody biomass rather than corn.  

As for off-shore drilling, Obama wants the oil companies to first
develop the 68 million acres of land (40 million of which are off-
shore) they have leased, but not yet drilled. He believes nuclear
power should be considered, but not without first addressing the
public’s right-to-know, the security of nuclear fuel and waste, the
storage of nuclear waste, and nuclear proliferation. He does not
favor Yucca Mountain as a storage site for spent nuclear waste.  

CERCLA

President-elect Obama has pledged to seek reinstatement of the
Superfund tax on the chemical and petroleum industry to pay for
CERCLA cleanups. In the face of a depressed economy, though,
adding additional taxes on businesses could be difficult.

Clean Air Act

Industries should expect tougher regulations on particulate matter,
mercury emissions and lead under the Obama Administration.
Both the Clean Air Mercury Rule and the Clean Air Interstate Rule
were struck down by the D.C. Circuit this year. CAMR would have
permanently capped and reduced mercury emissions from coal-fired

power plants, and CAIR would have limited power plant emissions
of SO2 and NOx in 28 states and the District of Columbia. The
Obama Administration will have to rethink and retool these rules to
solve the problem of mercury emissions and cross-state migration of
air pollutants in the eastern U.S.  

Endangered Species Act

The Bush Administration recently proposed to limit the scope of the
Endangered Species Act through regulatory changes that would,
among other things, reduce consultation requirements under
Section 7. This change would allow federal agencies, in some cir-
cumstances, to determine for themselves without concurrence by
either the U.S. Fish and Wildlife Service or the National Oceanic
and Atmospheric Administration whether the projects they under-
take, fund or authorize would harm listed species or adversely affect
their critical habitat. We expect the Obama Administration to with-
draw this proposal.

Conclusion

President-elect Obama has outlined an ambitious environmental
and energy agenda that differs sharply from the Bush
Administration. With a Democratic Congress to work with, includ-
ing Henry Waxman as the new chair of the powerful House
Committee on Energy and Commerce, he may have the votes to
enact many of his proposals. The wild card is the economy both
from the standpoint of lagging tax revenue to fund programs and the
financial burden some of these initiatives will inevitably impose on
regulated parties.  

For more information on this topic, please contact the article author,
Channing J. Martin.

U.S. Supreme Court Hears Important Environmental
Cases

The 2007-08 term of the U.S. Supreme Court was a bust for envi-
ronmental law. The Court did not decide a single, significant envi-
ronmental case. The 2008-09 term, however, is different. The
Court’s docket includes at least five important environmental cases.
These cases concern the Clean Water Act (CWA), the National
Environmental Policy Act (NEPA), regulations promulgated by the
U.S. Forest Service, and the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA). Petitions for
certiorari are pending in other environmental cases, meaning this
term is likely to produce a cornucopia of environmental case law.
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Summers

The first two cases heard this fall were — ironically — Summers and
Winter. Both cases were argued on Oct. 8. In Summers v. Earth
Island Institute, No. 07-463, the marquee issue is the circumstances
under which a regulation can be challenged under the
Administrative Procedure Act (APA). The case arose when the Forest
Service issued regulations establishing categorical exclusions from
NEPA for certain fire rehabilitation activities and salvage timber
sales. The regulations excluded projects subject to those exclusions
from notice, comment and appeal procedures. The Forest Service
then applied these regulations to the Burnt Ridge Project in
California and determined that its decision approving the sale of
fire-damaged timber from the project was not subject to appeal.
Earth Island and others filed suit challenging the legality of the proj-
ect and alleging that the regulations were contrary to the governing
statute. The Forest Service then withdrew the project, and the par-
ties signed a settlement agreement resolving all claims applicable to
the project. Plaintiffs then pursued the remaining counts of the
complaint as a facial challenge to the regulations themselves.  

The district court sided with plaintiffs. It found the underlying
statute clearly required the Forest Service to provide public partici-
pation and appeal rights under the regulations. The court invalidat-
ed five of the challenged regulations and upheld four of them. It also
issued a nationwide injunction against enforcement of the invalidat-
ed regulations. 

On appeal, the Ninth Circuit held that only the challenge concern-
ing the two regulations applied in the context of the Burnt Ridge
Project was ripe for judicial decision. See Earth Island Institute v.
Ruthenbeck, 490 F.3d 687 (9th Cir. 2007). It said the challenge to
the other regulations was not ripe because the regulations’ effects
were speculative and the record was incomplete. The court then
found that even though the dispute concerning the project had been
settled, it still had jurisdiction to consider the challenge to the two
regulations. It affirmed the district court’s decision, including
issuance of the nationwide injunction, and the Forest Service
appealed. 

Interestingly, the Solicitor General did not contend on appeal that
the Ninth Circuit erred in invalidating the regulations. Instead, he
argued that by decoupling the challenge to the regulations from the
challenge to the project, the Ninth Circuit’s decision will bring
about “dramatic changes in the timing, context and venue for chal-
lenges to administrative action under the APA, as well as a dramatic
expansion of the relief that may be awarded in a successful suit.”
Opening Br. at 14. Calling the Ninth Circuit’s conclusions “mystify-
ing,” the Solicitor General argued that the challenge was initially jus-
ticiable only because the project provided a reviewable “agency
action.” He said the project, including application of the regulations
to the project, was the reviewable agency action, not promulgation
of the regulations themselves. He argued that once the project was

withdrawn, there was no longer any agency action capable of being
reviewed. Respondents contended otherwise.

A second issue in the case is whether plaintiffs had standing. The
Ninth Circuit held plaintiffs had representational standing because
a member alleged his enjoyment of the national forests could be
diminished by his preclusion from the appeals process. The Solicitor
General disputed that the “procedural injury” alleged by plaintiffs
provides an adequate basis for standing.

Finally, the propriety of issuing a nationwide injunction against
enforcement of the regulations is at issue. The Ninth Circuit held
that issuance of a nationwide injunction was “compelled by the text”
of the APA once the regulation was found to be invalid. 490 F.3d at
696. The Solicitor General disagreed and argued that entry of
nationwide injunctions in this and similar cases prevents the govern-
ment from relitigating disputed legal issues in different circuits.
That, he said, impedes the usual process by which the law is devel-
oped by circuit courts and then resolved by the Supreme Court.

Of all the environmental cases this term, Summers is perhaps the
most important. The Supreme Court’s decision could impact the cir-
cumstances under which APA challenges are ripe for adjudication
and affect the ability of industry and public interest groups alike to
obtain pre-enforcement review of environmental regulations. It
could also limit the authority of lower courts to issue nationwide
injunctions enjoining the enforcement of invalidated regulations.

Winter

Winter v. Natural Res. Def. Council, Inc., also from the Ninth Circuit
and argued on Oct. 8, has already been decided by the Supreme
Court. The opinion in that case is discussed elsewhere in this edition
of the Report.

Coeur Alaska

The two CWA cases before the Court focus more on substantive law
than procedural issues. In Coeur Alaska, Inc. v. Southeast Alaska
Conser. Council, No. 07-984 — yet another case from the Ninth
Circuit — the issue is whether Section 404 of the Act trumps
Section 402. The Army Corps of Engineers (Corps) in that case
issued a Section 404 permit authorizing Coeur Alaska to discharge
into a lake process wastewater containing mine tailings from its
froth-flotation mill. Because the tailings in the discharge were pro-
jected to raise the bottom elevation of the lake by 50 feet, the Corps

3



found the discharge met the regulatory definition of “fill material”
and was properly authorized under a Section 404 permit. 

Plaintiffs sued the Corps and argued the permit should not have
been issued because Section 404 applies only to the discharge of
dredged or fill material, not the discharge of industrial pollutants.
Instead, they said any such discharge had to be authorized by a
National Pollutant Discharge Elimination System (NPDES) permit
issued by the Environmental Protection Agency (EPA) under
Section 402. Plaintiffs also said that no NPDES permit could be
issued here because (i) discharges under NPDES permits cannot be
authorized unless the discharges comply with CWA Sections 301
and 306, and (ii) an existing EPA performance standard promulgat-
ed under Sections 301 and 306 prohibits discharges from froth-
flotation mills to waters of the U.S. The district court rejected
plaintiffs’ arguments and upheld issuance of the permit.

Southeast Alaska Conservation Council

The Ninth Circuit reversed and remanded. See Southeast Alaska
Conser. Council v. Army Corps of Engineers, 486 F.3d 638 (9th Cir.
2007). It held the Corps could not issue a Section 404 permit if the
fill material is also subject to a Section 301 or 306 effluent limita-
tion. It found the CWA prohibits any discharge that does not com-
ply with Sections 301 and 306, and that “[n]either § 301 nor § 306
contains any exception for discharges that would otherwise qualify
for regulation under § 404.” Id. at 646. The issue on appeal is
whether the Ninth Circuit erred in ruling the Corps had no author-
ity to issue a Section 404 permit.

Entergy Corporation

The fourth case on the docket is Entergy Corporation v. EPA, No. 07-
588. The case appears to present an issue important only to the util-
ity industry, but the implications of the Supreme Court’s decision
could be far-reaching. The case centers on CWA regulations applica-
ble to cooling water intake structures at large, existing power plants.
The regulations require that these structures be retrofitted with the
“best technology available for minimizing adverse environmental
impact” to fish and other aquatic organisms, and they specify the
technologies that meet this standard. Riverkeeper and other environ-
mental organizations challenged the regulations, contending that
EPA had impermissibly used a benefit-cost analysis in determining
acceptable technologies. These groups argued the language of
Section 316(b) of the CWA required a technology-driven result,

regardless of cost considerations.

The Second Circuit found that EPA impermissibly used benefit-cost
analysis in promulgating the regulations. See Riverkeeper, Inc. v. EPA,
475 F.3d 83 (2d Cir. 2007). It found that cost can be considered by
EPA under Section 316(b) only to determine what technology can
be “reasonably borne” by industry and to choose a less expensive
technology that achieves essentially the same result as the benchmark
technology. Id. at 99-100.

Three questions were presented to the Supreme Court in the peti-
tions for certiorari, but the Court will hear only one. That question
is whether EPA did, in fact, have authority under Section 316(b) to
compare costs with benefits in determining the “best technology
available.” Although the Supreme Court’s decision will be applicable
only to the regulations at issue, it’s a safe bet many will view it as a
harbinger of how the Court will decide similar cost-benefit argu-
ments under other environmental statutes.

Burlington Northern

The fifth case is Burlington Northern and Santa Fe Railway Co. v.
United States, No. 07-1601. There, the Ninth Circuit reversed a
lower court ruling apportioning CERCLA response costs among
liable parties and instead imposed joint and several liability. The
issue before the Supreme Court is under what circumstances may
CERCLA response costs be apportioned.

We will report to you on how these cases are decided as and when
the Supreme Court issues its opinions.

For more information on this topic, please contact the article author,
Channing J. Martin.

U.S. Supreme Court Sides with Navy Over Marine
Mammals

The U.S. Supreme Court has issued its first environmental opinion
of the October 2008 term. In Winter v. Natural Res. Def. Council,
Inc., No. 07-1239, the issue was whether national security trumps
marine mammal protection. There, the Navy sought to use sonar in
training exercises without complying with the National
Environmental Policy Act.
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The Facts  

The case began when plaintiffs sought an injunction against the
Navy on the grounds that its action would cause serious harm to
marine mammals. After the district court granted a preliminary
injunction, the Council on Environmental Quality (CEQ) con-
strued its own regulations and determined that “emergency circum-
stances” existed to warrant the Navy’s use of sonar without
complying with NEPA. The Navy then sought to vacate the injunc-
tion, but the district court denied the motion, finding that CEQ’s
conclusion was not entitled to deference and that the words “emer-
gency circumstances” under the regulations did not encompass the
situation at hand. The U.S. Court of Appeals for the Ninth Circuit
affirmed.  It found the Navy’s “emergency” was simply a creature of
its own making by failing to prepare adequate environmental docu-
mentation in a timely manner. See Natural Res. Def. Council, Inc. v.
Winter, 518 F.3d 658 (9th Cir. 2008). Thus, one issue on appeal was
whether CEQ permissibly construed its own regulations in finding
“emergency circumstances.”

A second issue was whether the lower courts had authority under
established equitable principles to issue the injunction. The Navy
argued that courts of equity cannot, in their discretion, reject the
balance formulated by Congress in creating specific exemptions to
NEPA. It said the exemption at issue gives the executive branch
authority to subordinate potential harm to marine mammals to the
need for military readiness, and courts cannot substitute their judg-
ment for the reasoned judgment of Congress. It also argued the
plaintiffs had not shown that irreparable harm to the mammals was
likely, an element necessary to obtain an injunction.  

The Decision

The Court sided with the Navy. The majority opinion by Chief
Justice Roberts held that the Ninth Circuit erroneously affirmed the
injunction based on the plaintiffs’ demonstration of a “possibility” of
irreparable harm rather than finding that irreparable harm is likely.
In addition, the five justices who joined in the majority opinion held
that the public interest in military readiness “plainly outweighs” any
potential injury to marine mammals from sonar exercises, and that
the “balance of equities and consideration of the overall public inter-
est in this case tips strongly in favor of the Navy.”

Comment

The case is significant for environmental lawsuits because of the
effect it will have on the ability of courts to grant injunctions. The
Court made clear that an environmental plaintiff must show that
irreparable harm is likely, not simply that it is possible.  Some courts
in recent years had loosened this element of proof to obtain an
injunction, but the Supreme Court made clear that it is alive and
well. 

Winter v. Natural Resources Defense Council, 129 S. Ct. 365
(Nov. 12, 2008).

For more information on this topic, please contact the article author,
Channing J. Martin.

EPA Relaxes Generator Standards for School and Affiliated
Non-Profit Laboratories

A new EPA rule offers welcome flexibility for management of haz-
ardous wastes generated in laboratories at colleges and universities,
teaching hospitals, and affiliated institutions. Currently, the deter-
mination of whether a waste qualifies as a “hazardous waste” must
be made when the waste leaves the laboratory, and wastes deter-
mined to be hazardous are subject to regulation from that moment
forward. These requirements have created nightmares for large insti-
tutions with far-flung laboratories manned largely by transient stu-
dents who have no hazardous waste training. The current
requirements have also compounded the challenge of complying
with limits on allowable waste accumulation. For example, highly-
variable waste generation rates have often resulted in those laborato-
ries regulated as Small-Quantity Generators (SQGs) suddenly
becoming subject to the more rigorous Large-Quantity Generator
(LQG) standards, such as during lab cleanout at the end of a semes-
ter. This risk of reclassification may have had the unfortunate effect
of inducing schools to hold onto unwanted or obsolete materials in
labs and storerooms to avoid an unwelcome “upgrade” in status.  

The new EPA rule makes two important changes from existing
requirements. First, it allows flexibility in the timing of the haz-
ardous waste determination. Under present EPA and equivalent state
rules, once an unwanted material becomes destined for disposal, it is
a waste, and the generator must make a hazardous waste determina-
tion at the point of generation.  EPA has eased up on this require-
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ment for qualifying laboratories by creating an intermediate step —
a sort of waste Purgatory — for “unwanted materials” that are await-
ing a hazardous waste determination. And rather than requiring that
determination to be made immediately at the point of generation,
EPA has allowed the determination to be made in the lab or to be
deferred for up to four days after the “unwanted material” arrives at
an on-site central accumulation area or treatment, storage or dispos-
al facility.  

EPA’s recognition of the challenges of highly-variable hazardous
waste generation in academic laboratory settings, as well as the dif-
ficulties presented by large untrained student populations, motivat-
ed it to develop this rule. The idea is that, rather than having a
student population making the hazardous waste call, it is preferable
to have a trained professional do so. Practicality counsels allowing
that professional to make the determination at some type of central
waste management facility, not just in the lab. While in the lab,
unwanted material must be managed in accordance with a
Laboratory Management Plan that the institution develops to imple-
ment specific and required elements in the rule. In addition, the
institution must remove all unwanted materials from the lab on a
regular basis, not to exceed every six months, or within 10 days of
exceeding certain volume limits.

The second major change is the creation of what amounts to an
annual amnesty for cleanout of unneeded or expired chemicals from
teaching and research laboratories and chemical storerooms owned
by eligible institutions.  Under the “laboratory clean-out provision,”
a covered laboratory that opts into the program will have 30 days
once every 12 months to purge unwanted chemicals that are haz-
ardous wastes and not have to count that spike in volume toward its
generator status.  SQGs and Conditionally-Exempt Small Quantity
Generators (CESQGs) will be able to dispose of their “legacy” haz-
ardous chemicals without fear of being thrown into the next higher
level of stringency.

Although EPA’s new rule became effective on Dec. 31, 2008, it will
not be available to most eligible academic institutions until the state
environmental agency in the state where the laboratory exists for-
mally adopts EPA’s rule into its state hazardous waste management
regulations. Once adopted, these flexible provisions will be available
to laboratories, art studios and photo labs at colleges and universi-
ties, teaching hospitals, and non-profit research institutions that
have a formal affiliation with such an educational institution.  The
key tests are the prevalence of student involvement and ownership of
the lab by an educational institution or formally affiliated non-prof-

it research lab. For example, diagnostic as well as affiliated research
labs at teaching hospitals are eligible to opt into this program.
Similarly, the rule extends the flexibility to field labs and to chemi-
cal storerooms that are owned by an eligible institution and that sup-
port an eligible laboratory. On the other hand, EPA turned down a
plea to be covered from national labs operated by universities under
contract. EPA determined that those labs are not owned by the edu-
cational institution.

Comment 

This final EPA rule is a potential boon to colleges, universities, pro-
fessional schools, art schools, teaching hospitals and post-secondary
educational institutions of all types. For the benefits to flow through
to those institutions, however, the state agencies will have to
embrace and adopt this new rule for their own primary regulatory
programs. Given the strained budgets in many states and competing
claims for resources, a concerted and collaborative effort by each
state's higher-education community may be required to persuade the
state agency to move forward so that institutions of higher learning
can finally realize the benefits of this new rule.

73 Fed. Reg. 72912 (December 1, 2008).

For more information on this topic, please contact the article author,
William A. Anderson, II.

EPA’s Vessel General Permit Leaves Vessel Owners at
Sea

The Environmental Protection Agency met its goal of signing a per-
mit-by-rule for all discharges incidental to the normal operation of
commercial vessels by the Dec. 19 deadline set by a U.S. District
Court in California. That was the date the court had ruled it would
vacate EPA’s 1973 rule that excluded those discharges from having
to have a permit issued under the Clean Water Act.  EPA’s 10
Regional Administrators or their designees all signed a 162-page
Vessel General Permit (VGP) on Dec. 18 that became effective the
next day. EPA then published a notice of the VGP’s issuance, but not
the VGP itself, in the Federal Register on Dec. 29, 2008. Also on
Dec. 18, EPA asked the federal district court judge to extend the
deadline by which a permit is required until Feb. 7, 2009, and she
promptly granted that request. As a result, the 1973 exclusion will
remain in effect until Feb. 7, and the requirements of the VGP will
not begin to apply until then.  

Once applicable, the terms of the VGP will govern all previously-
excluded discharges from covered vessels into all “waters of the
United States,” out to the three-mile reach of the territorial seas.
Congress intervened in July to exempt all recreational vessels and to
give commercial fishing vessels and other commercial vessels less
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than 79 feet in length a two-year moratorium for all their discharges,
except ballast water. The VGP will apply automatically to all other
vessels operating in U.S. waters, unless they are either 300 or more
gross tons or carry more than eight cubic meters (2,113 gallons) of
ballast water. These larger vessels must file a Notice of Intent (NOI)
to be covered in order to avail themselves of the discharge authori-
zation offered by the VGP. The NOIs must be filed between June 19
and Sept. 19, 2009. Until then, these larger vessels will have a grace
period of automatic coverage. In all, some 61,000 U.S and 8,000
foreign vessels already in existence will be covered by the VGP.
Special NOI provisions apply to new vessels delivered both before
and after Sept. 19. EPA expects to have an e-filing system in place
by June 19 to facilitate the filing of NOIs, especially for larger fleets.

The VGP includes mandatory terms and conditions relating to
effluent limitations; corrective actions; inspections, monitoring,
reporting and recordkeeping; and special requirements that are spe-
cific to vessel classes. The vessel classes are Large and Medium Cruise
Ships, Large Ferries, Barges, Oil and Petroleum Tankers, Research
Vessels, Emergency Vessels, and Vessels with Experimental Ballast
Water Treatment Systems. The effluent limits are based on both
technology and water quality. Routine daily visual inspections of
accessible areas must be augmented by quarterly sampling and
inspection of discharges from inaccessible areas, especially streams
discharged below the water line. A comprehensive vessel inspection
is required at least annually. The vessel Master or a designee must
maintain detailed records of inspections and corrective actions in the
vessel log book. In addition, the vessel operator must report any
instances of noncompliance to the appropriate EPA regional office
at least once per year. Operators must also submit a one-time report
on every covered vessel between 30 and 36 months after becoming
covered by the VGP.

For many vessel owners and operators, the relief of being authorized
to discharge by the VGP may be more than offset by the difficulty
of determining what requirements apply to their vessel at a particu-
lar location. In addition to the federal requirements in the VPG,
there is a patchwork overlay of separate requirements specified by 28
different states, territories and Native American tribes for their own
waters. To begin with, the VGP sets forth technology-based effluent
limits on 26 specific categories of discharges, ranging from “Deck
Washdown and Runoff and Above Water Line Hull Cleaning” and
“Bilgewater” to “Elevator Pit Effluent” and “Firemain Systems.”
Some categories include vessel elements that few might have consid-
ered “discharges,” such as “Anti-Fouling Hull Coatings” and
“Cathodic Protection.” And specific vessel categories may have addi-
tional regulated discharges, such as effluent from spas and pools on
Large Cruise Ships. These technology-based standards are then aug-
mented by a general requirement “to meet applicable water quality
standards in the receiving waterbody or another waterbody impact-
ed by your discharges.” These water quality standards vary from
state-to-state and from place-to-place even within the same state.  A
barge plying the Mississippi River, for example, could encounter ten
different states’ standards, and which one applies at a particular

point will depend upon whether the vessel is east or west of the cen-
terline.

Further confounding the issue is the state water quality certification
process. No federal agency may issue a permit for a discharge activ-
ity unless the affected states or authorized jurisdictions have either
certified that the discharges will comply with water quality standards
or waived their opportunity to do so. These certifications often
embody conditions that are then grafted onto the federal license or
permit. For the VGP, 28 jurisdictions took advantage of the oppor-
tunity to issue certifications or limited waivers, while the others
waived by inaction. Of the 162-page VGP, 42 pages are taken up by
these additional state-imposed terms and conditions. They range
from general and qualitative to highly detailed. Several states include
their own numerical discharge standards on bacteria, viruses, chlo-
rine, or oil and grease. And many require additional monitoring,
reporting, and certifications to the state. But the requirements that
these certifications impose are not all readily apparent. For example,
California’s certification prohibits all discharges to protected waters,
but it doesn’t identify which waters are protected. And it incorpo-
rates requirements set forth in seven attachments that are not includ-
ed within the VGP. Vessels operating in the waters of New England
and the Mid-Atlantic will be especially challenged to keep up with
each state’s additional requirements. Among the Gulf Coast states,
on the other hand, only Florida opted to impose an additional stan-
dard, a 5.0 mg/L limit on oil and grease.

Alaska and Hawaii present a special problem:  due to complications
in the water quality certification process (or coastal zone manage-
ment consistency findings), the VGP does not apply in those states'
waters. As a result, covered vessels operating there will be absolutely
prohibited from discharging as of Feb. 7, 2009, unless the impasse is
resolved before then. Given that prohibited discharges include deck
runoff, leaching of anti-fouling hull coatings, and the normal func-
tioning of sacrificial cathodes, vessels will be unable to operate in
those states waters without violating the Clean Water Act.  

Comment 

EPA has responded heroically to an almost impossible situation cre-
ated by the U.S. District Court’s decision in California. It has done
everything within its power to meet the challenge of permitting
69,000 affected vessels manageable for owners and operators.
Nevertheless, those subject to the requirements of the VGP are like-
ly to find that determining all the applicable requirements imposed
by the VGP and the state water quality certifications and then keep-
ing track of which apply from port-to-port still present formidable
challenges. EPA did not make the VGP as stringent in many respects
as the environmental organizations and some states urged. It remains
to be seen whether any disappointed parties will file legal challenges
to the VGP and, if so, whether the permit will survive judicial
review.  For the time being, however, discharges from vessels will be
legal under the VGP, although the full extent of applicable require-
ments may be uncertain and elusive for many operators. 
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73 Fed. Reg. 79473 (December 29, 2008); 
the VGP is available on EPA's website at
http://www.epa.gov/npdes/pubs/vessel_vgp_permit.pdf.

For more information on this topic, please contact the article author,
William A. Anderson, II.

EPA Issues Final Rule to Exclude Certain Recycling
Activities from RCRA

EPA recently finalized revisions to the regulatory definition of “solid
waste” that will exclude many forms of secondary material recycling
from regulation under RCRA. The changes should significantly
reduce the regulatory burdens imposed on facilities seeking to recy-
cle these used materials. The new rules also finalize criteria for deter-
mining whether recycling activities are “legitimate” and establish a
voluntary procedure for generators to request a determination that
recycled secondary materials are not solid wastes. The changes
became effective on Dec. 29, 2008, but will not apply in most states
unless and until they are adopted into state regulations.

Background

EPA defines a “secondary material” as a material that has been used
in an industrial process and that would be considered a waste if it
were discarded. There are five general classes of secondary materials:
spent materials, sludges, by-products, commercial chemical prod-
ucts, and scrap metal. Due to the potential for environmental harm,
EPA has chosen to regulate several recycling activities involving these
secondary materials, including burning secondary materials for ener-
gy, reclaiming secondary materials, and speculatively accumulating
secondary materials. Facilities that recycle secondary materials in
these ways are deemed to have discarded the materials, which, in
turn, makes the materials solid wastes subject to regulation under
RCRA.  

The new rules deal with reclamation of secondary materials, i.e.,
activities that process a secondary material in order to recover some-
thing of value, or activities that regenerate a secondary material.  An
example of reclamation is reprocessing a spent solvent in order to
remove impurities and make it usable again. Historically, EPA has
treated many secondary materials destined for reclamation as solid

wastes that are subject to regulation under RCRA. The new rules
change this policy by excluding a number of reclamation activities
from regulation, provided the facility engaged in these activities sat-
isfies certain requirements.  

Summary of the New Rules

If parties generate, transport and reclaim the secondary materials
regulated under the new rules in accordance with the applicable
requirements, those materials are not considered solid wastes, and
hence are excluded from regulation under RCRA. The new regula-
tions divide reclamation activities for secondary materials into three
basic types: (1) reclamation that is performed by the generator at the
same facility (onsite reclamation); (2) reclamation that is performed
by the generator at a separate facility that is “under the control of the
generator” (generator-controlled reclamation); and (3) reclamation
that is performed by a third party (third-party reclamation).  A sep-
arate reclamation facility is under the control of the generator if the
generator owns both the generating facility and the reclaiming facil-
ity, or if one entity (such as a parent corporation) controls both facil-
ities. Not surprisingly, the requirements for third-party reclamation
are stricter than the requirements for onsite reclamation or genera-
tor-controlled reclamation. 

For onsite reclamation and generator-controlled reclamation, there
are four basic requirements:

 The generating facility and the reclaiming facility (if different)
must contain all hazardous secondary materials in land-based
or non-land-based units;

 The reclaiming facility may not speculatively accumulate
spent secondary materials;

 The reclamation activities must meet the criteria for
“legitimate recycling” (discussed below); and

 Both the generating facility and the reclaiming facility (if
different) must notify EPA of their activities.

In its discussion of these requirements, EPA noted that the require-
ment to submit a notification regarding secondary material recycling
is not a condition of the exclusion, which suggests that the other
three requirements are conditions of the exclusion. Thus, facilities
that fail to meet the first three requirements will have improperly
disposed of a solid — and potentially hazardous — waste, and they
will be subject to a variety of RCRA’s enforcement authorities.
Though failing to provide the required notice will constitute a vio-
lation of RCRA, it will not subject the materials destined for recla-
mation to regulation as solid or hazardous wastes. Of course, there
are a number of additional, specific obligations associated with each
of these general requirements. 
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For third-party reclamation, the scope of the exclusion is more lim-
ited and its requirements are more substantial. In terms of scope,
generators, transporters, intermediate facilities and reclamation
facilities are eligible for the exemption, but brokers are not. In addi-
tion, only spent materials, listed sludges, and listed byproducts are
eligible for the exemption, and the new exclusion does not apply to
materials that are excluded from regulation under other, previously
existing exclusions, such as the exclusion for broken cathode ray
tubes.  

With respect to substantive requirements, all parties must meet obli-
gations similar to the four requirements described above for onsite
reclamation and generator-controlled reclamation. In addition, gen-
erators of secondary materials that are destined for third-party recla-
mation must make reasonable efforts to ensure that third party
reclaimers are properly handling their secondary materials.
Specifically, generators must determine:

 Whether the reclamation process meets the legitimate
recycling criteria (discussed below);

 Whether publicly available information reflects that the
reclamation facility and any intermediate facility have notified
EPA of their activities;

 Whether publicly available information reflects any hazardous
waste violations in the previous three years; 

 Whether the reclamation facility and any intermediate
facilities have the necessary equipment to comply with
applicable regulatory requirements; and

 If the reclamation process generates any residuals, whether the
reclamation facility has the necessary permits or vendors to
properly dispose of those residuals.

Generators must make these determinations at least once every three
years. Furthermore, reclamation facilities and intermediate facilities
must:

 Maintain records of shipments for three years;

 Satisfy storage requirements for secondary materials awaiting
reclamation;

 Properly manage recycling residuals; and 

 Provide financial assurance to demonstrate the facility’s ability
to reclaim the secondary materials, to decontaminate its
equipment at closure, and to remediate any releases of
secondary materials to the environment.

The new rules describe the procedure for estimating the extent of a
facility’s financial assurance obligations. And, again, there are a num-
ber of specific requirements associated with each general obligation
described above.

Criteria for Legitimate Recycling

As noted above, for secondary material reclamation to be excluded
from the definition of solid waste, the recycling activity at issue must
be “legitimate.”  EPA promulgated four criteria to determine legiti-
macy:

 Whether the secondary material makes a useful contribution
to the recycling activity;

 Whether the recycling process produces a valuable product or
intermediate;

 Whether the generator and the recycler manage the secondary
material as a valuable product; and

 Whether the product of the recycling process contains toxic
substances that are not present in analogous “virgin” products.

Though these criteria explicitly apply only to the new exclusion for
reclamation of secondary materials, in substance, they are virtually
identical to EPA’s long standing guidance for determining whether
any recycling process is legitimate.  

Non-Waste Determination Procedure

Lastly, EPA has created a new, voluntary procedure for facilities to
request a determination that a recycling process for secondary mate-
rials is not subject to RCRA. Such a determination is available for
reclamation that occurs through a continuous industrial process or
where the secondary material is indistinguishable from a product or
intermediate. If the facility reclaims the secondary material through
a continuous industrial process, EPA will consider four criteria in its
determination: (1) the extent to which management of the material
is part of the industrial process; (2) the capacity of the industrial
process to use the secondary material in a reasonable time; (3)
whether the hazardous constituents in the secondary material are
reclaimed, rather than released to the environment; and (4) any
other relevant information about the process.  To determine whether
a secondary material is indistinguishable from a product or interme-
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diate, EPA will consider five criteria: (1) whether there is a market
for the material; (2) whether the physical and chemical properties of
the material are similar to commercial products; (3) the capacity of
the market to use the material in a reasonable period of time; (4)
whether the hazardous constituents in the material are released to
the environment at significantly higher concentrations than by com-
mercial products; and (5) any other relevant facts.  

Comment

The new rules involve a number of changes to the existing regulato-
ry program, and state governments are struggling to understand
what they mean and how to implement them. Indeed, because the
rules make the requirements less restrictive, states are not obligated
to adopt them. For example, the North Carolina Department of
Environment and Natural Resources (DENR) has scheduled a series
of public meetings about the new rules to determine whether
DENR will incorporate them into North Carolina’s program.  Thus,
any facility that intends to take advantage of the new rules should
ensure that their state agency has adopted the changes before taking
action.    

73 Fed. Reg. 64668 (October 30, 2008).

For more information on this topic, please contact the article author,
Sean M. Sullivan.

DEQ Faces Budget Woes

Money is tight at DEQ.  Declining state revenues caused by the
sinking economy have resulted in a 25 percent reduction in DEQ’s
budget from approximately $40 million to $30 million since
September 2007. In response, the agency has cut approximately 75
positions since September 2007; 25 were vacant positions, 30
employees retired, and the remainder were laid off.  

Among other belt-tightening changes at DEQ are the following:

 The South Central Regional Office in Lynchburg and the
West Central Regional Office in Roanoke were consolidated
effective Nov. 9 into a new Blue Ridge Regional Office. Tom
Henderson, former Regional Director of the South Central
Office, has retired and Steve Dietrich, former Director of the
West Central Office, will now head the Blue Ridge Regional
Office.  Staff for the combined regions will continue to
occupy the same buildings they were in prior to the
consolidation, with the Lynchburg office being a satellite
office of the Roanoke office.

 Gerry Seeley has retired as Regional Director of the Piedmont
Regional Office. Rick Weeks, Chief Deputy Director at
DEQ, will serve double duty as both Chief Deputy Director
and Piedmont Regional Director. 

 Karen Sismour, former Director of the Waste Division, is now
responsible for federal facilities. James Golden, Deputy
Director of Program Development at DEQ, will serve double
duty in that role and as Director of the Waste Division.

 In those regional offices with deputy regional directors, those
persons will serve a dual role as deputy regional director and
as a program manager.  

The reduction in funding and in agency employees raises this ques-
tion: Does the Kaine Administration have the money to enact new
programs during the 2009 legislative session, a session that has been
dubbed “the year of environment and energy?”  That question will
be answered soon enough. The 2009 session begins Jan. 14, 2009.

For more information on this topic, please contact the article author,
Channing J. Martin.

North Carolina Legislative Committee Establishes
Proposed Plan for Water Allocation Including
Permitting System for Large Water Withdrawals

The North Carolina Environmental Review Commission’s Water
Allocation Study Team recently published its Draft 2008 Report
(Draft Report) for review and comment. The Draft Report includes
recommendations that the N.C. General Assembly take proactive
conservation measures to protect and preserve N.C.’s dwindling
water supply.  The most significant of these recommendations is the
requirement of a water withdrawal permit for large water withdraw-
ers.

The recent drought of 2007 combined with N.C.’s rapidly growing
population has brought the issue of water conservation to the fore-
front. Even though North Carolina has historically enjoyed an abun-
dant water supply with minimal regulation, the Draft Report
highlights several recent problems that have arisen due to N.C.’s lack
of a uniform water allocation policy, including insufficient water
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flow to allow downstream development to occur or for downstream
facilities and farmers to operate. Because of these problems, N.C.
must take steps now to support future conservation efforts. 

Unlike most eastern and southern states, N.C. does not require per-
mits for large water withdrawals. The Draft Report contains a rec-
ommendation that N.C. require a state permit for anyone who
withdraws large quantities of groundwater or surface water. Under
the proposed plan, a permit would be required for all new and exist-
ing withdrawers of ground or surface water of 100,000 gallons or
more per day in any single 24-hour period. A grandfather provision
could apply to certain existing users. Public water systems where
business users purchase water from public systems would not have to
apply for a state water withdrawal permit, but a public water system
that sells water to large users would have to apply. The permit
requirement would apply to all major withdrawers, no matter what
the intended use of the water. The Draft Report contains estimates
that this regulation would affect between 1,000 and 1,500 facilities
in North Carolina, including community water suppliers, industrial
withdrawers, and agricultural withdrawers with a threshold of
100,000 gpd.  

The permits would have fixed terms and would also include credits
for early adoption or efficiency conservation improvements. The
permits would not permit the banking of unused water and would
also provide for easily accessible and recordable electronic permit-
ting, as well as a tiered fee system to cover program costs. These
measures would assist in planning for periods of drought and would
also create incentives for water efficiency.

As stated in the Draft Report, a permit system would minimize the
conflict that may arise when a private firm consumes or exports
water to the exclusion of downstream firms or farmers. Because
existing users would have permits, new major withdrawers would
only be permitted if the withdrawal would not cause problems for
downstream users. This would be a change in the current system in
North Carolina, which is based upon a riparian rights analysis that
often results in litigation. A permitting system would help ensure
adequate supply and further conservation efforts.

For more information on this topic, please contact the article author,
Jennifer A. Morgan
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