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Budget Issues

Virginia’s $4 billion budget deficit took center stage again this General Assembly session as
Governor McDonnell and legislators struggled to balance the state budget that ultimately includ-
ed no new revenue sources. Partisan policy battles defined the budget debate, leaving little room
for other major legislative initiatives. The final budget reflects the differences in how each legisla-
tive chamber views the role of the government. 

Education, social services, and public safety were major issues of debate. Many programs and serv-
ices were cut both temporarily and permanently. The state was not able to backfill deficits with as
many federal stimulus dollars as there were last year, resulting in dire economic circumstances.
Some legislators sought new taxes and fees to generate additional revenue for the Commonwealth,
but the policy ultimately adopted was to decrease state spending to 2006 levels and to levy no new
taxes on Virginians. However, the budget did include new and increased fees for specific pro-
grams.

The final budget cuts $250 million from public education, uses $350 million in anticipated fed-
eral monies from the Federal Medicaid Assistance Program (FMAP) to restore cuts to Medicaid
reimbursement rates, and borrows $620 million from the Virginia Retirement System to be repaid
at a 7.5 percent interest rate. 

Rainy Day Fund

In 1992, the General Assembly amended the Virginia Constitution to include the Revenue
Stabilization Fund as a permanent part of the Commonwealth’s budgetary system. This fund was
intended to provide the Commonwealth with financial security in the event of an unexpected eco-
nomic downturn. Under the original legislation, the fund was capped at 10 percent of the aver-
age annual tax revenues for the three preceding fiscal years. This session, the General Assembly
passed a bill proposing another constitutional amendment to increase this cap to 15 percent of the
average annual tax revenues for the three preceding fiscal years, allowing the Commonwealth to
save more money during good economic times. This constitutional amendment will be placed on
the ballot in November 2010. 
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Economic Development Incentives and Jobs

Governor McDonnell presented an extensive and wide-ranging economic development leg-
islative package this session and legislators from both parties served as patrons to bills that car-
ried out his ideas on how to grow the economy and create jobs. Major business facility tax
credits, small business incentive packages, and green jobs tax credits were among the main
components of his $50 million job creation and economic development investment package.

Health Care Reform

In a move that has great significance this year, Virginia legislators passed a bill that allows
Virginia to “opt-out” of federally mandated health care coverage. The bill, which prohibits the
federal government from mandating insurance coverage, had bipartisan support. Supporters
insisted that forcing Virginians to enter into private contracts for insurance is unconstitution-
ally broad under the Commerce Clause. It is still unclear what impact this bill will have on
Virginians, especially now that the federal government has passed the Patient Protection and
Affordable Care Act.

Mandated Health Benefits

An attempt to require insurers to expand coverage for autism beyond the current coverage for
all medically necessary treatments failed again this year. The bill would have required cover-
age of a specialized autism treatment known as applied behavior analysis for children ages two
to six, with a $35,000 cap on claims. It would have allowed an insurer to opt out of coverage
if the premium increased by more than one percent for the cost of providing habilitative and
rehabilitative care. 

Opponents of the bill asserted that applied behavior analysis is an educational tool that
should not be covered by health care, and that the caps within the bill would have violated
federal mental health parity laws - ultimately resulting in no caps on coverage. 

Charter Schools

The Virginia General Assembly passed a weakened version of Gov. McDonnell’s initiative to
expand the number of charter schools in the Commonwealth this session. McDonnell advo-
cated removing local school boards’ authority to veto charter school proposals in order to
stimulate charter school growth in Virginia. Instead, the General Assembly passed legislation
permitting the Virginia Board of Education to review and make recommendations on char-
ter school applications, without removing local school boards’ veto power. 

In addition, the General Assembly enacted legislation to require the Joint Legislative Audit
and Review Commission (JLARC) to conduct a comprehensive study of the corporate
income tax. Such a study has not been done in over 30 years.
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Information Technologies Regulation 

Legislation passed this session to allow greater oversight of the state’s current information tech-
nology outsourcing agreement. This legislation was a direct response to the controversy sur-
rounding the Virginia Information Technologies Agency (VITA). As a result, the Information
Technology Advisory Council (ITAC) was created to report directly to the governor, who is now
accountable for the agency. The governor recently exercised his authority to appoint the chief
information officer, who will serve as head of VITA, by selecting Del. Sam Nixon (Chesterfield)
to the post. 

E-Verify 

Two bills and a budget amendment were introduced this session that would require, to varying
degrees, the Commonwealth, public contractors, localities, and employers with 15 or more
employees to enroll in the Eligibility Verification (E-Verify) program. E-Verify is a federal pro-
gram that electronically retrieves a new hire’s employment eligibility. The program is run by the
Department of Homeland Security (DHS), and operates by entering information from a new
hire’s Form I-9 into a secure DHS website that then verifies the information against DHS and
Social Security Administration databases. Concerns were raised about the system’s accuracy, cost
to employers, and impact on legally authorized workers who are not natural born citizens.

Although all three measures were heavily debated, only one bill passed. This bill is much weak-
er than its counterparts, mandating that only the Commonwealth’s agencies must enroll in the
E-Verify program commencing Dec. 1, 2012. The bill does not affect companies that contract
with the state. 

Gun Bills

The expansion/protection of gun rights was a hot topic this session. Although many gun bills
were killed in a Democrat-dominated Senate subcommittee, three were ultimately passed by leg-
islators. The first bill allows permit holders to carry firearms into restaurants or bars, so long as
they do not consume alcohol on the premises. The second bill allows people who lawfully pos-
sess firearms to carry them in locked containers or compartments in their private motor vehi-
cles. The third bill allows people to renew their resident concealed carry permits by mail. 

Stormwater Management Regulations

A measure passed to delay impending stormwater regulations by the Department of
Conservation and Recreation. These regulations establish local program criteria for water qual-
ity and water quantity across the Commonwealth. Because of its impact on construction and
development, these regulations are delayed 280 days from the previously effective July 1, 2010
date or until Dec. 1, 2011, whichever is earliest. 

This additional window of time allows the U.S. Environmental Protection Agency to complete
its Chesapeake Bay-wide total maximum daily load allocations. The Virginia Soil and Water
Conservation Board will then establish an advisory panel to review the regulation and provide
recommendations on potential revisions.
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Car Title Lending 

Car title lending, a traditionally unregulated practice, will be subject to stricter requirements
under a bill passed this session. The bill limits the term of such loans to one year, sets a maxi-
mum interest rate of 22 percent, and requires lenders to be licensed. In addition, these loans may
not exceed 50 percent of the motor vehicle’s value. 

Mortgage Lending in Virginia

Legislation passed during the 2010 session establishes the authority to allow Virginia mortgage
companies to obtain unique identifiers from the Nationwide Mortgage Licensing System and
Registry (NMLSR) and to continue selling loans to Freddie Mac and Fannie Mae. Due to a pro-
nouncement from the Federal Housing Finance Agency, Virginia mortgage companies faced the
prospect of not being able to sell their loans to Freddie and Fannie unless they obtained unique
identifiers. 

However, under current Virginia law, only individual loan originators could obtain the identi-
fiers. Two bills passed this session that enable Virginia mortgage companies to obtain the unique
identifiers and to continue participating in the federal loan purchase programs.

Changes to the Procurement Process

Three major bills that would alter the Commonwealth’s procurement process were introduced
this session - two of which passed. The first bill restricts cooperative procurement construction,
under which public bodies use procurement agreements negotiated by other public bodies with-
out allowing private firms to compete. The bill limits such agreements to localities within 75
miles and to projects no larger than $200,000. 

The second bill prohibits bidders, offerors, or private entities from making contributions to the
governor (not local government officials) when the state is considering the award of a public con-
tract of $1 million or more. Exempt from the requirement are bidders on a competitive sealed
bid solicitation where the award is made to the lowest responsible and responsive bidder. 

The third bill, which was killed, would have required preferences in procurement for small busi-
nesses owned by women, minorities, or the service disabled located in HUB zones. 

*Please note that the General Assembly reconvened session is April 21, 2010, at which time
the governor will introduce his amendments to bills from this session, including those men-
tioned here, and may exercise his power of veto.
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Williams Mullen Government Team In Action

NOTICE:  THE RESULTS OF ANY LEGISLATIVE OR LOBBYING ENGAGEMENT
DEPEND UPON A VARIETY OF FACTORS UNIQUE TO EACH MATTER.  THE
RESULTS IN ANY MATTER DO NOT GUARANTEE OR PREDICT A SIMILAR
RESULT IN ANY FUTURE LEGISLATIVE OR LOBBYING ENGAGEMENT.

Our government relations team assisted several clients in various areas as we worked with the leg-
islature during the session. The following are a few illustrations: 

Effective early next year, the Environmental Protection Agency will lower the primary
eight hour ozone standard significantly, which will cause major portions of the
Commonwealth to be in non-attainment. Under a 2006 law, Virginia’s Air Pollution
Control Board could restrict nonattainment areas from purchasing emissions alloca-
tions, forcing electric generators in those areas to reduce electric generation or to incur
higher costs to produce electricity, resulting in rate increases for Virginia consumers. We
worked with a coalition of businesses and electric generators advocating passage of a bill
that would take this power away from the Air Board in most instances. The bill passed,
thereby allowing electric generators to comply with this new federal standard without
negative utility pricing consequences to Virginia’s electricity consumers.

We lobbied for our clients to secure passage of both legislation and funding for the Ignite
Institute, a new, unique non-profit biomedical research and development institute that
will position Virginia as a world-class center for the development of personalized drug
and clinical treatments tailored to each person’s genetic makeup. Led by a world-
renowned geneticist, the institute is initially a collaborative partnership. Other centers
of academic research, product development, commercialization, and clinical health care
delivery will be partners in the enterprise. The Ignite Institute is expected to be a cata-
lyst for the creation of high-end jobs and new spin-off businesses and to attract substan-
tial research investment and new business location to Virginia.

We lobbied for our client, the Fort Monroe Federal Area Development Authority, to
secure critically important legislation and funding to support the seamless transition
when ownership of this historic property transfers from the Army to the
Commonwealth in 2011. The appropriation will be used to leverage federal and private
sector dollars and begin implementation of the “Reuse Plan.” When fully implemented,
the plan is projected to result in financial self-sustainability, free of dependence on tax-
payer support, and to allow Fort Monroe, with private sector business partners, to real-
ize its potential for heritage and recreational tourism, economic development, and job
creation.

The Virginia Museum of Fine Arts is completing a 541,000 square foot expansion/ren-
ovation allowing it to better serve its visitors and enhance its educational and cultural
programs statewide. Despite budget cuts to other arts initiatives this session, we lobbied
for our client to secure the funds necessary to cover the additional operating expenses
for this expansion, which is expected to make the Virginia Museum of Fine Arts one of
the top ten museums in the United States.
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We represented the health insurance association in defeating efforts to mandate costly
health care coverage for certain disorders. We argued that such mandates would have
harmed businesses and individuals by significantly increasing health insurance premi-
ums.

We supported efforts by AAA to expand Virginia’s “Slow Down, Move Over” law. The
law currently requires approaching vehicles to proceed with caution and, if reasonable,
to make a lane change into a lane not adjacent to a stationary “emergency” vehicle. We
lobbied to expand this law to define the protected class of vehicles according to the type
of light that is being displayed on the vehicle. Once the new law becomes effective, vehi-
cles displaying blue or red lights will continue to be protected, but tow trucks and high-
way maintenance vehicles (amber lights) will also receive the protection afforded by the
new “Slow Down, Move Over” law.

We lobbied for a bill that allows state-run ABC stores to conduct tastings of distilled
spirits. Beer and wine tastings have long been permitted in the Commonwealth, result-
ing in more consumer choice and spending on those beverages. With the passage of this
bill, the same advantage was extended to distilled spirits.

We lobbied for a change in the methodology for taxing moist smokeless tobacco from a
10 percent ad valorem tax to a weight-based tax of $.18 per ounce. This reduces the tax
on our client’s products and removes the advantage the ad valorem excise tax gave to our
client’s competitors. 

We lobbied against legislation that would have created a nexus between the
Commonwealth and out-of-state retailers who advertise on Virginia websites. This nexus
would force out-of-state retailers to charge sales tax on Virginia consumers’ online pur-
chases. The legislation likely would have caused many national retailers to stop advertis-
ing on Virginia websites to avoid the sales tax, thus harming a number of small business-
es and resulting in little new tax revenue for the Commonwealth.

Pass-through entities, which share gains and losses with their members for tax purposes,
have traditionally been subjected to different tax penalties than other entities. This ses-
sion, we lobbied for passage of a bill revising and clarifying these penalties. The bill cre-
ates separate penalties for failure to timely file and failure to pay the minimum amount
due, consistent with the penalties applicable to other types of entities. In addition, the
bill changes the penalties from a flat fee to a percentage of the tax owed. The legislation,
which passed, promotes tax penalty fairness for pass-through entities — ensuring that
an entity’s tax penalty is never greater than the tax owed. It will be effective for taxable
years beginning on or after Jan. 1, 2009. Smaller pass-through entities are most likely to
benefit from the change, since their typically small tax bills could easily be exceeded by
a flat fee tax penalty. Certified Public Accountants sought the change in state law in
order to make the tax code more uniform and fair.

Looking forward, the Williams Mullen Government Relations Team is ready to serve client needs
in the legislative, regulatory or investigative arenas at the local, regional, state, and federal level.
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Williams Mullen Government Relations Team

Ralph L. “Bill” Axselle, Jr. is a 16-year veteran of the Virginia House of Delegates. He was a
ranking member on a number of major committees including serving as vice chair of the com-
mittee that wrote the Virginia Public Procurement Act. Mr. Axselle served as chairman of
Richmond Region 2007 and is a past chairman of the Greater Richmond Chamber of
Commerce.

R. Brian Ball regularly represents clients before state and federal administrative agencies and the
Virginia General Assembly.  Mr. Ball serves on the board of directors of Virginiaforever, and is
immediate past chair of the board of trustees of The Healing Place, and former chairman of The
Nature Conservancy in Virginia.

Sandra D. Bowen* previously served for four years as Secretary of Administration in the Cabinet
of Governor Mark Warner. She also served as Secretary of the Commonwealth during the admin-
istration of Governor Gerald L. Baliles, and as a staff assistant to Governor Charles Robb. In the
interim between the two Cabinet positions, Ms. Bowen served as Senior Vice President of the
Virginia Chamber of Commerce for 12 years.

Patrick O. Gottschalk served as the secretary of commerce and trade under Virginia Governor
Timothy M. Kaine from January 2006 to January 2010. He was responsible for the performance
of 13 state agencies, including those involved with economic development, tourism and film pro-
motion, housing and community development and small business assistance.  

Carrie D. Hileman* is our Government Assistant. She gained experience at the Virginia General
Assembly as the main staff liaison for agricultural issues for the former Chairman of the House
Agriculture, Chesapeake, and Natural Resources Committee. She previously served as a
Governor’s Fellow in the Secretariat of Natural Resources.

Travis G. Hill represents clients before the Virginia General Assembly and the State Corporation
Commission. He handles legislative issues for not-for-profit entities, private foundations, associ-
ations and major corporate clients.

Reginald N. Jones has represented clients before the Virginia General Assembly for more than
30 years. He serves on the board of directors of the Jamestown-Yorktown Foundation and was
the founding president of the Henrico County Bar Association. 

Katherine W. Payne focuses her practice on general government affairs matters, primarily advo-
cating for clients before legislative and executive bodies.  

Our Virginia team is further complemented by the talents and experience of our government
relations professionals in North Carolina and Washington, D.C.

*non-attorney professional
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