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ESTATE, GIFT AND GENERATION-SKIPPING PROVISIONS OF THE TAX RELIEF, 
UNEMPLOYMENT INSURANCE AUTHORIZATION,AND JOB CREATION ACT OF 2010 

(“THE TAX RELIEF ACT”) 
 
 
 Passage of the Tax Relief Act will temporarily extend many provisions of the Economic 
Growth and Tax Relief Reconciliation Act of 2001 (“EGTRRA”) for two years. The Tax Relief 
Act amends the “sunset” provisions of Section 901 of EGTRRA, changing the sunset date from 
December 31, 2010 to December 31, 2012.  Therefore, most of EGTRRA provisions are 
extended through 2012, including many of the helpful GST provisions that would have otherwise 
expired on December 31st.  
  
I. Estate and Gift Taxation in 2010.  
 
 A. Estate Tax in 2010. The default rule is that the estate tax applies to estates of 
decedents dying in 2010. The estate tax exemption has been raised from $3.5 million to $5.0 
million with an estate tax rate of 35%.   
 
 B. Gift Tax in 2010. The gift exemption remains at $1,000,000 in 2010. 
 
 C. Election to Have the Carryover Basis Rules Apply to 2010 Decedents. An 
executor (under I.R.C § 2203) of estates of decedents who die in 2010 (anytime in 2010), may 
elect to have the modified basis rules of I.R.C. § 1022 apply instead of the estate tax. An executor 
of an estate in excess of $5 million will need to determine whether filing an estate tax return or 
electing under the carryover basis rules is preferable. An executor would want to consider a 
variety of factors, including: (i) the estimated amount of estate tax payable, (ii) the capital gain 
that would occur on a future sale of assets with and without basis step up, (iii) the timing of 
future sales, and (iv) the anticipated future capital and ordinary income tax rates. 
 
Note that the election out of the estate tax rules for 2010 does not apply to the application of 
generation skipping tax. If the carryover basis election is made, the last sentence of Tax Relief 
Act § 301(c) adds that for purposes of I.R.C. § 2652(a)(1) (defining transferor), “the 
determination of whether any property is subject to the tax imposed by such chapter 11 shall be 
made without regard to any election made under this subsection.” Section 2652(a)(1) defines 
“transferor” for GST tax purposes as the last person who was subject to a transfer tax. This 
sentence means that for GST purposes the decedent is deemed to be subject to the estate tax (for 
definitional purpose only) and is therefore the “transferor”. 
 
 D. Example.  Decedent died on July 1, 2010 owning $5.1 million in assets. The estate 
has incurred $100,000 in estate administration expenses. The decedent’s estate is comprised of 
two large blocks of stock: IBM worth $2.1 million, basis $1.1 million, and APPLE worth $3 
million and basis of $1 million. Decedent owned the stock for many years. Decedent has no 
NOL, capital loss or § 165 loss adjustments.  
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 (i)    Election to have the Carryover Basis Rules Apply. No estate tax 
owed. Assets have a combined basis of $2.1 million and value of $5.1 million. 
Executor would be able to allocate $1.3 million of additional basis to increase the 
stock’s combined basis to $3.4, leaving $1.7 in unrealized gain. If the executor 
sells the stock shortly after death, that would result in approximately $255,000 of 
federal capital gain. While the executor would be able to use the administration 
expenses as a deduction, which would only reduce the income tax by 
approximately $15,000. The executor would be required to file a basis allocation 
report with the IRS. Estimated total tax cost: $240,000. 

 
 (ii)     Default Application of Estate Tax.  Executor does not make an 
election out of the estate tax rules. An estate tax return would be required. If all of 
the administration expenses are taken on the estate tax return, no estate tax will be 
owed. There will be little or no capital gains on the assets if liquidated shortly 
after death as they will all receive a full step-up in basis. The executor can not use 
the $100,000 in administration expenses on the Form 1041, which could result in 
approximately $30,000 of additional income tax.  An estate tax return would need 
to be filed. Estimated total tax cost: $30,000.  

 
 E. Election Issues.  
 
  (i)    2010 Formula Bequests.  If an executor does not elect out of the estate tax, 
the standard unified credit formula bequests could pass $5 million to the unified credit portion of 
the plan. If the executor elects out of the estate regime and elects to have the carryover basis 
apply, then a state’s savings statute (assuming there is one) may control the division. Making the 
election (or not) can significantly impact the division of the estate.  
 

 (ii)    Example. Assume we have a Virginia decedent who died with $5 
million in assets. $3 million of APPLE stock with a $2 million basis and $2 
million of IBM stock with a $1.7 million basis (both of which he owed for years). 
If carryover basis is elected, the assets could be fully stepped up using a $1.3 
million basis allocation and would be long-term capital assets in the hands of the 
executor/beneficiaries. If the default estate tax was applied, then there would be 
no estate tax owed, the stocks would receive a full step-up in basis and would be 
considered long-term capital assets. The tax effects would be roughly the same.  
 
However, assume the estate planning documents had division language that left 
the unified credit amount to the children and any amount in excess of the unified 
credit to charity. If the executor applies the default estate tax regime, then all $5 
million should pass to the children. If the executor elects to have the carryover 
basis rules apply then, arguably, there is no estate tax “effective” on that date 
and, therefore, Virginia’s savings statute under § 64.1-62.4 would provide that 
$3.5 million passes to the children and $1.5 to the charity.  

 
  (iii) Augmented Estate Elections.   We need to be cognizant of the greater 
chances of augmented estate elections due to the large unified credit. While this issue was present 
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with a $3.5 unified credit, I believe it becomes even more pronounced with a $5 million unified 
credit. For example, where there is a second (or third) spouse and the documents require the 
unified credit pass in trust for the benefit of the spouse (and/or children), a spouse’s income 
interest will rarely be worth more than his or her augmented share of the estate.  
 
 F. Extension of Time to File and Pay Estate Tax, GST Tax and to Make Disclaimers.  
 
  (i) Estate Tax. The estate tax return and payment date of estate tax is extended 
and shall be due no earlier than 9 months after the date of enactment of the statute. 
  
  (ii) Carryover Basis Report.  Under EGTRRA the carryover basis report under 
I.R.C. § 6018 was required to be filed with the decedent’s final income tax return. The due date 
for filing this report shall not be earlier than 9 months after the date of enactment.  
 
  (iii) Disclaimers.  The time for making any disclaimer under I.R.C. § 2518(b) 
for property passing by reason of the death of a decedent who died in 2010 (but prior to 
enactment of the Tax Relief Act) is extended to nine months after the date of enactment.  
Therefore, a “qualified” disclaimer under this section could occur significantly later than nine 
months from date of death.  However, the other qualified disclaimer rules (irrevocable, no 
acceptance of benefits, etc.) still apply and would need to be met.  
 
 One concern raised by commentators has to do with making a qualified “state law” 
disclaimer in states that have their own nine-month limitation on disclaimers. Absent a statutory 
fix, a qualified disclaimer under the Tax Relief Act may not be qualified in certain states.1  
Virginia does not have a state law time limit, and North Carolina incorporates whatever the time 
limit would be under Federal law. Moreover, both states have statutes that automatically validate 
qualified disclaimers under Title 26 as being valid disclaimers for state law purposes.2   
 
II. Estate and Gift Taxation in 2011-2012. 
 
 A. Estate Tax in 2011-2012. For decedents who die in 2011 or 2012 the estate tax 
exemption is $5.0 million with an estate tax rate of 35%. In 2012 the $5 million exemption is 
indexed for inflation from 2010 (rounded to closest $10,000).     
 
 B. Gift Taxation in 2011-2012. Beginning in 2011, the gift exemption is reunified 
with the estate tax exemption at $5.0 million, indexed for inflation beginning in 2012 
 
 C. Portability.  The executor of a deceased spouse’s estate may transfer any unused 
estate tax exemption to the surviving spouse. This is accomplished by defining the “estate tax 
applicable exclusion amount” as: (i) the “basic exclusion amount” ($5.0 million, as indexed), plus 
                                                 
1 Note that I.R.C. § 2518(c)(3) allows transfers that are ineligible as disclaimers under local law to still constitute a 
qualified disclaimer under federal law, as long as the disclaimer operates as a valid transfer under local law to the 
persons who would have received the property had it been qualified under state law. 
 
2 Va. Code § 64.1-196.13. Tax qualified disclaimer. N.C.G.S. § 31B-4.1.  Tax qualified renunciation. 
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(ii) for a surviving spouse, the “deceased spousal unused exclusion amount.” The “deceased 
spousal unused exclusion amount” is the lesser of: (i) the basic exclusion amount or, (ii) the basic 
exclusion amount of the surviving spouse’s last deceased spouse over the amount of the deceased 
spouse’s taxable estate as adjusted for taxable gifts (the last deceased spouse’s remaining unused 
exemption amount).  Note that only the most recent deceased spouse’s unused exemption may be 
used by the surviving spouse.  
 
 The portability of exemption amount applies for gift tax exemption as well as the estate 
tax exemption. However, portability does not apply to the GST exemption. The portability 
provisions apply to estates of decedents dying and gifts made after 2010.  Interestingly, the 
statute itself has no limits on being able to take advantage of the exemptions from multiple 
deceased spouses for gift tax purposes. For example, if Husband dies with substantial unused 
exclusion, the surviving spouse could make lifetime gifts using her own exclusion and Husband’s 
unused exclusion. If surviving spouse remarries, and Husband #2 then predeceases her with 
unused exclusion, she could make additional gifts using Husband #2’s unused exclusion.  
 
 A spouse may not use his or her spouse’s “deceased spousal unused exclusion amount.” 
This rule otherwise requires privity between spouses. For example, assume Husband dies and 
surviving spouse is able to use the husband’s deceased spousal exclusion amount. If surviving 
spouse remarries and subsequently dies before Husband #2, Husband #2 may use his wife’s  
unused exclusion, but may not utilize any of Husband #1’s unused exclusion amount. Like the 
rest of the estate and gift tax provisions in Tax Relief Act, the portability provisions expire after 
2012.  
 
 In order to take advantage of the portability provisions, an irrevocable election must be 
made on a timely filed estate tax return. Such an election, once made, is irrevocable. Note that 
there is no statute of limitations for purposes of the IRS’s review of the first return. It is not clear 
whether that review could be made to assess estate tax or solely to adjust the amounts available 
for portability. In any event, the estate should be no worse off by filling the return as the statute 
of limitations would not run where no return is filed in the first place.   
 
III. GST Tax in 2010-2012  
 
 A. GST Tax in 2010.  For 2010, the GST tax “applicable rate” as calculated under 
section 2641(a) is zero. The “applicable rate” is actually a formula under I.R.C. § 2641(a): 
 
 Applicable Rate = Maximum Federal Estate Tax Rate x Inclusion Ratio 
 
Under the statutory language, it is unclear whether the “tax rate” is zero or whether the “inclusion 
ratio” is zero. If the inclusion rate is zero for any GST transfer made in 2010, then arguably a gift 
to a trust would maintain an inclusion ratio of zero for successive generations. A more likely 
interpretation is that the GST tax rate on transfers in 2010 is zero, and transfers to trusts in 2010 
do not automatically result in a zero inclusion ratio for the trust.  GST exemption would therefore 
have to be allocated to the transfer to result in a zero inclusion ratio.  
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All of Chapter 13 (including the move-down rules) apply to GST transfers in 2010.  If in 2010 a 
donor makes a transfer into trust for the benefit of grandchildren (and such transfer was treated as 
a direct skip), the transfer will not result in GST tax being owed (zero applicable rate) but will 
result in the application of the move-down rules. No exemption would be needed to cover the tax 
($0) on the direct skip or to cover later distributions to the grandchildren (the transferor moves 
down one level to the level directly above the grandchildren). However, later transfers from the 
trust to generations below the grandchildren will be taxable for GST purposes, and allocation of 
GST exemption in 2010 may still be prudent.  
  
 B. GST Exemption for 2010.  The GST exemption equals the estate tax applicable 
exclusion amount under section 2010(c) for such calendar year. Because the estate tax applicable 
exclusion amount is changed to $5.0 million for 2010, the GST exemption is $5.0 million for 
2010.  
 
 C. GST Exemption for 2011 and 2012. The GST exemption for 2011 will also be 
$5.0 million. Beginning in 2012, the $5.0 million amount is indexed for inflation (measured from 
2010). Because the maximum estate tax rate in 2011 and 2012 is 35%, the GST rate for those 
years is also 35%.  
 
 D. Taxable Distributions and Taxable Terminations Free From GST Tax in 2010. 
Under the Tax Relief Act, taxable distributions or taxable terminations to skip-persons in 2010 
may be done free of GST tax. However, a fiduciary would need to be sure that an early 
termination was consistent with the purposes of the trusts. Depending on the trust terms, size of 
the trust, and other factors, a termination might require court approval, which is unlikely to occur 
before the end of 2010.  


