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Heath Care Costs 

>Health Insurance Premium Rate 
Increases 

–2010:  6.2% 

–2011:  8.5% 

–2012:  4.9% 

–2013:  Expected to be 6.3%* 
 

*Aon Hewitt Analysis 
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Heath Care Costs 

>Average Health Care Cost Per Employee 

– 2007: $7,874 

– 2008: $8,290 

– 2009: $8,703 

– 2010: $9,246 

– 2011: $10,034 

– 2012: $10,522 

– 2013: $11,188  Projected* 

 
*Aon Hewitt Analysis 
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Heath Care Costs 

>Average Employee Premium Contribution 

– 2007: $1,567 

– 2008: $1,691 

– 2009: $1,797 

– 2010: $1,927 

– 2011: $2,090 

– 2012: $2,204 

– 2013: $2,385  Projected* 

 
*Aon Hewitt Analysis 
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Health Care Costs in 2014? 

> “We’re going to see some markets go up as much as 100 
percent.” – Mark Bertolini, CEO of Aetna, Inc. 

 

> “I can’t imagine anything going on in the small-group 
market that would change the average premium that much 
. . . those magnitudes seem high.”  -- Gary Claxton, Vice 
President of the Kaiser Family Foundation 

 

> Middle class families will save $2,300 per year. – Obama 
Administration 

 

> Individual market premium increases of 10 to 13 percent. – 
Congressional Budget Office 
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Mandatory Coverage 
Requirements in 2014 

> Employer “Play or Pay Rules” become effective  

– “Large Employers” must offer coverage or face 
penalties 

 

> Individuals must enroll in coverage or pay penalties 

– Employer Coverage 

– Coverage Purchased Through an “Exchange” 

– Medicaid / Medicare 

> Proposed Regulations issued January 2, 2013 
provided guidance on the “play or pay” or 
“employer shared responsibility” requirements 
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Source:  Kaiser Family Foundation 
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Play or Pay 

> “Assessable Payment” Liability beginning in 2014 

- “Applicable Large Employer” will owe an “assessable 
payment” if: 

• It Does Not offer Minimum Essential Coverage 
OR 

• It Offers Minimum Essential Coverage, but the 
coverage does not provide “minimum value” or is 
“unaffordable” 

AND 

• A Full-Time Employee Receives Coverage Assistance 
Through an Exchange 

 

Internal Revenue Code Section 4980H 
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Play or Pay 

> Key Concepts 

– Applicable Large Employer 

– Full-Time Employees 

– Minimum Essential Coverage 

– Minimum Value 

– Affordability 
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Applicable Large Employer 

> Employed on average at least 50 “full-time 
employees”, including full-time equivalent 
employees (“FTEs”), during the preceding calendar 
year 

 

> Divide sum of the total of full-time employees and 
FTEs for each month in the preceding year by 12 

 

> If the result if 50 or more, the employer is an 
“Applicable Large Employer” 

 

Prop. Treas. Reg.  Section 54.4980H-2 
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APPLICABLE LARGE EMPLOYER 

>Full-Time Equivalent Employees 

– For each calendar month in the 
preceding year: 

• Divide aggregate hours of service 
performed by non-full-time 
employees (up to 120 hours) by 120 

• Result is the number of FTEs 

 
Prop. Treas. Reg. Section 54.4980H-2(c)(2) 
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APPLICABLE LARGE EMPLOYER 

Jan Feb Mar Apr May Jun Jul Aug Sept Oct Nov Dec

A Full Time Employees                     
(30 hrs) (Incl Seasonal) 6 5 8 21 45 33 33 32 23 29 4 5

B Part Time Hours (Incl Seasonal) 2468.27 2185.9 2757.73 2955.9 3177.34 4784.75 5176.27 4979.1 4864.31 3120.09 2548.44 2108.93
C       B \ 120 = 20.569 18.215 22.981 24.633 26.478 39.873 43.136 41.492 40.536 26.001 21.237 17.574

D Total FTEs  (A + C) 26.569 23.215 30.981 45.633 71.478 72.873 76.136 73.492 63.536 55.001 25.237 22.574
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APPLICABLE LARGE EMPLOYER 

>Sum of Full-Time Employees and FTEs:  586.725 

 

>586.725  ÷ 12 months  =  48.9 employees 

 

>Not an “Applicable Large Employer” 
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APPLICABLE LARGE EMPLOYER 

>2014 Transition Relief 

 

>Large employer status may be 
determined using any consecutive six-
month period. 
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APPLICABLE LARGE EMPLOYER 

> Seasonal Worker Exception 

– Employer is not a large employer if 

• Full-Time employees and FTEs exceeded 50 for 
120 days or less 

• Employees in excess of 50 were seasonal 
workers 

> “Seasonal Workers” 

– Retail workers 

– Designated by DOL 

– Good faith interpretation 

 

Prop. Treas. Reg. Section 54.4980H-2(b)(2) 
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APPLICABLE LARGE EMPLOYER 

>Controlled Group Basis 

– Controlled group treated as one “employer” 

– All employees of a controlled group of 
entities counted 

• Code section 414(b) or (c) controlled 
group 

• Code section 414(m) affiliated service 
group 

 

Prop. Treas. Reg. Section 4980H-1(a)(14) 
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Full-Time Employees 

>For any calendar month, employees 
working an average of 30 hours of 
service per week are full-time employees 

 

>Employees working 130 hours in a 
calendar month are deemed to work 30 
hours of service per week 

 
Prop. Treas. Reg. Section 4980H-1(a)(14) 
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Full-Time Employees 

>Hour of Service 

–Each hour for which an employee is paid, 
or entitled to payment for: 

• The performance of duties for the 
employer; or 

• A period of time during which no 
duties are performed due to vacation, 
holiday, illness, incapacity, layoff, jury 
duty, military duty or leave of absence 
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Full-Time Employees 

>Hours of Service 

–Hourly Employees:  

• Actual Hours 

–Non-Hourly Employees:   

• Actual hours; 

• Days worked equivalency (8 hours); or 

• Weeks worked equivalency (40 hours) 
 

Prop. Treas. Reg. Section 4980H-3(b) 
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Minimum Essential Coverage 

>Employer-provided group health 
coverage 

>Complies with the ACA’s reforms 

>Coverage must be offered to 
dependents 

>Future regulations will provide more 
guidance on minimum essential 
coverage 
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Minimum Value 

>The plan’s share  of total allowed costs 
of benefits provided under the plan 
must be at least 60 percent of those 
costs 

>Regulations provide various 
methodologies for determining 
minimum value, including a minimum 
value calculator provided by HHS and 
the IRS 
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Affordability 

>The employee’s required contribution 
must not exceed 9.5% of the 
employee’s “household income” for the 
taxable year 

>“Household Income” is modified 
adjusted gross income of the employee 
and any members of the employee’s 
family who are required to file a federal 
income tax return 
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Affordability  

>Household Income Safe Harbors 

– Form W-2 

• Wages reported on Form W-2 treated 
as household income 

– Rate of Pay 

• 130 hours x hourly rate of pay; or 

•  Monthly salary 

– Federal Poverty Line 

• Federal poverty line divided by 12 
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Assessable Payment 

> “Assessable Payment” Liability beginning in 2014 

– No Coverage Offered 

• $167 X Full-Time Employees in Excess of 30 

– Inadequate Coverage  Offered 

•  $250 x Full-Time Employees receiving 
coverage assistance through an exchange 

> Full-Time Employees for Assessable Payment 
Calculation 

– Number of full-time employees determined 
based on look-back measurement method 

– Different from method used for large employer 
status determination 
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Assessable Payment 

> Look-Back Measurement Method For Counting Full-
Time Employees 

– Ongoing Employees 
• Standard Measurement Period 

– 3 to 12 months as elected by employer 
• Stability Period 

– At least 6 months, but no shorter than 
the standard measurement period 

• Length may differ based on employee category 
(salaried, hourly, location, collectively bargained) 

– Average of 30 hours per week during Standard 
Measurement Period -- deemed to be Full-Time 
employee during the Stability Period 
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Assessable Payment 

>New Employees (other than variable hour 
or seasonal employees) 

– Reasonably expected at start date to be a 
full-time employee and is not a seasonal 
employee 

– No penalty if employer offers coverage at or 
before the conclusion of the employee’s first 
three months of employment. 
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Assessable Payment 

>New Variable Hour and Seasonal Employees 

– Initial Measurement Period 

• Begins between start date and first day of 
first calendar month of employment 

• 3 to 12 months as selected by employer 

– Stability Period 

• At least six months 

• Not shorter than stability period for ongoing 
employees 
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Assessable Payment 

>Optional Administrative Period for 
Enrollment 

–Up to 90 days between 
measurement period and stability 
period 

–Allows employers time to notify and 
enroll employees 

 
Prop. Treas. Reg. Section 4980H-4 
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Transition Rules For Fiscal 
year Plans 

– If the Employer maintained a fiscal year plan as of 
December 27, 2012 . . .  

– No penalty with respect to any employee who: 

• would be eligible to participate in the plan as 
of the first day of the plan year beginning in 
2014, according to the eligibility rules in effect 
on December 27, 2012; and 

• is offered affordable minimum value coverage 
as of the first day of the plan year beginning in 
2014. 
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Transition Rules For Fiscal 
year Plans 

– If at least 1/4 of employees are covered under one or 
more fiscal year plans that have the same plan year as of 
December 27, 2012 OR at least 1/3 of employees were 
offered coverage under such plans during open 
enrollment immediately before December 27, 2012 . . . 

– No Penalty with respect to any employee who is  

• Offered affordable minimum value coverage no later 
than the first day of the plan year beginning in 2014; 
and 

• Would not have been eligible for a calendar year plan 
maintained as of December 27, 2012  
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Cafeteria plan transition rule 

– Employer may amend cafeteria plan document to 
allow either or both of the following mid-year 
elections regarding health coverage with a fiscal 
plan year beginning in 2013: 

• To revoke or change election of health 
coverage;  

• Prospectively elect health coverage.  

 

– Amendment must be adopted by December 31, 
2014 
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Measurement Period Transition 
Rule 

– For 2014 Only 

– May use measurement period that is shorter than 
12 months, but no less than 6 months long 

– May have stability period of 12 months, even if 
employee is determined to not be a full-time 
employee 
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Transition Rule for Coverage 
for Dependents 

 

>No penalty for failure to provide coverage 
for dependents if the employer takes steps 
during the plan year to provide  coverage for 
dependents 
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Transitional Reinsurance 
Program 
> Program designed to provide stability in the insurance 

market  

 

> Temporary Program:  2014 – 2016 

 

> Will provide funding to insurers in the individual market 
that incur high claims 

 

> Contributing Entities 

– Insurance Carriers (will likely build fee into rates) 

– Self-Insured Plans (may utilize TPA to transfer payment) 
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Transitional Reinsurance 
Program 
> Coverage Subject to the Contribution Requirement 

– Major Medical Coverage 

– Excluded Coverage 

• Stand alone dental and vision 

• HSAs 

• HRAs integrated with a group health plan 

• Health FSAs 

• EAPs 

> Contribution Amount 

– Covered Lives x “National Contribution Rate” 

– Rate for 2014:  $5.25 per month or $63 per year 
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COMPARATIVE EFFECTIVENESS  
RESEARCH FEE 

>Will fund the Patient-Centered Outcomes Research 
Institute  

– research on health outcomes and the clinical 
effectiveness, risks and benefits of medical 
treatments. 

>$1per covered life for plan or policy years ending 
after September 30, 2012 

>$2 per covered life in 2013 and indexed thereafter 

>Fee phased out by 2019 
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NEW NONDISCRIMINATION  
REQUIREMENT 

>Nondiscrimination for Insured Plans 

– Insured plans are now subject to 
nondiscrimination requirements 

–Salary-based eligibility and benefit 
discrimination is prohibited 

>Effective when regulations are issued 
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AUTOMATIC ENROLLMENT 

>Required for employers with over 200 full-time 
employees 

>Automatically enroll new full-time employees 
(subject to waiting period) 

>Re-enroll existing full-time employees 

>Employees must be allowed to opt out 

>Effective when regulations are issued 

– DOL recently announced that regulations will 
not take effect until 2014 
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WELLNESS PROGRAM RULES 

>Proposed Regulations Issued in November, 
2012 

>Effective for plan years beginning on or after 
January 1, 2014 

>Reward limited to 30%  of cost of coverage 
(50% for tobacco use prevention or 
reduction) 
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WELLNESS PROGRAM RULES 

 

>Reasonable Alternative Standard 

– If completion of an educational program 
– plan or issuer must provide it 

– If weight loss program – plan or issuer 
must pay for membership fee 
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ADDITIONAL 2014 COVERAGE 
CHANGES 

> Waiting Periods 

– Eligibility waiting periods limited to 90 days 

> Pre-existing Condition Exclusions 

– Pre-existing condition exclusions for adults prohibited 

> Effective January 1, 2014 
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COVERAGE OF PREVENTIVE 
SERVICES 

> Grandfathered Plans not required to comply 

> Must provide first dollar coverage 

> Grade A or B-rated services recommended by the U.S. 
Preventive Services Task Force 

> Routine Immunizations 

> Preventive care and screenings or infants and children 
through age 21 

> Preventive care and screenings for women 

– Includes coverage of contraceptives 

 



43 © Williams Mullen 2013 

FSA LIMIT 

>Act limits the maximum annual 
contribution to $2,500  

 

>Effective January 1, 2013 
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Simple Cafeteria Plans 

>Available to employers with 100 or fewer employees 

>Automatically satisfies nondiscrimination rules 

>Required employer contributions 

– Uniform percentage (at least 2%) of compensation; 
or 

– Lesser of 

• 6% of pay 

• 2 times salary reduction contributions 

– Employer contribution required even if employee 
does not make salary reduction contributions 

>Effective Now 
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Questions for 2014 Planning 

>Will 2013 payroll cause the employer to be a large 
employer in 2014? 

>Does the current plan, if any, comply? 

>Would any full-time employees be eligible for 
assistance through an exchange? 

>What would it cost to offer a compliant plan? 

>What would the estimated “assessable payment” 
be? 

>What type of plan does the market require? 
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Brydon M. DeWitt 

Williams Mullen 

919.981.4088 

bdewitt@williamsmullen.com 

Licensed only in Virginia 

 

 IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with 
requirements imposed by the IRS, we inform you that any tax 
advice contained in this communication (including any 
attachments) was not intended or written to be used, and cannot 
be used, for the purpose of (i) avoiding penalties under the Internal 
Revenue Code or (ii) promoting, marketing or recommending to 
another party any transaction or matter addressed herein. 
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