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The Uniform Trust Code
(“UTC”), which was promul-
gated in 2000, is the first
national codification of the
law of trusts. Prior to 2000,
trusts were governed by com-
mon law and state statutes,
which were often inadequate,
and by a handful of other uni-
form laws, which were often
fragmented. In creating the UTC, the National
Conference of Commissioners on Uniform State
Laws recognized that the increased use of trusts
necessitated a broader body of trust law was need-
ed in family estate planning and in commercial
transactions, both nationally and internationally.
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Since 2000, approximately half of the states have
adopted the UTC in some form and several more
are studying its adoption.  

Over the past four years, various state and federal
courts have considered cases involving the UTC. These
cases will provide fiduciaries greater clarity in deter-
mining the proper course of action in administering
trusts in states that have adopted the UTC. The cases
of greatest interest are briefly reviewed below and are
divided into seven categories: Compensation and Fees
of Trustee; Beneficiaries and Rights of Beneficiaries;
Removal of Trustee and Successor Trustees; Breach of
Fiduciary Duty; Exculpatory Clauses; Bankruptcy
Creditors Rights and Spendthrift Provisions; Recission
or Modifcation of Trust; and Creation, Amendment
and Revocation of Trusts. 

COMPENSATION AND FEES OF
TRUSTEE

In Re Beal, 2005 WL 1118153 (D.C. Super.
2005). Trustee of special needs trust sought
compensation of 1 percent of trust assets, in
addition to her fees for legal services rendered
to trust. The court denied additional compen-
sation since (1) she charged legal fees to the
trust and (2) delegated investment responsibil-
ity to a bank fiduciary. The UTC was cited for
the proposition that downward adjustment in
fees is appropriate if significant duties are del-
egated to agents.

Lyons ex rel Lawing v. Holder, 38 Kan.App.2d
131, 163 P.3d 343 (Kan. App. 2007).
Individual trustee of trust was entitled to rea-
sonable compensation, which he did not take

for 11 years. In the 12th year, immediately

before being removed, he took a fee equal to
roughly 10 percent of trust assets for 12 years
of service. The court found that there was no
breach of fiduciary duty (loyalty) under the
UTC and that his claim for fees was not barred
by any applicable statute of limitations. The
court did find that the trustee may have
waived his right to compensation and remand-
ed the case to a lower court for factual findings
on this issue.

Ramondetta v. Amenta, 97 Conn. App. 151,
903 A.2d 232 (Conn. App. 2006). Trustee
who held partnership interest in trust did not
breach fiduciary duty by paying accrued
trustee fees to himself. There was sufficient evi-
dence of an oral agreement to pay the trustee
upon a sale of the partnership interest. 

Heinitsh v. Wachovia Bank, 2007 WL
2570750 (N.C. Super. 2007). Wachovia Bank



petitioned the court for its fees and costs
associated with a suit for declaratory judg-
ment, breach of fiduciary duty, and unfair
and deceptive practices. The bank had
retained counsel to advise it in connection
with a dispute among the income and
remainder beneficiaries and was subse-
quently sued as a result of its decision
with respect to the allocation of receipts
between income and principal. The bank
was awarded its fees and costs associated
with delegation of duties to counsel.
Delegation to attorneys was proper and,
given the complexity of the case, fees were
not unreasonable.

no descendant then-living to receive the
assets, the trust assets would be distributed
to the grandfather of then-living and oth-
erwise to the church. The grandfather
claimed that he was a beneficiary entitled
to receive information regarding the trust.
The court reviewed the distinction
between a vested remainder beneficiary
and a contingent remainder beneficiary
and concluded that the grandfather would
be entitled to receive information on the
trust since he was specifically named in
the document. The court held that,
because of legitimate cost and privacy
concerns, only those contingent remain-
der beneficiaries who are named in the
trust document can receive an accounting.

In Re Charles C. Wells Revocable Trust,
15 Neb. App. 624, 734 N.W.2d 323
(Neb. App. 2007). Larry and Lee were
trustees of a trust established by their
father. Larry was tenant of most of the
trusts real property. Larry did not pay rent
with respect to the property and generally
engaged in self-dealing. Lee brought suit
to have Larry removed.  The court found
that, under the UTC, Larry had engaged
in a serious breach of trust by virtue of his
self-dealing. The court found that the
statute of limitations was tolled until the
termination of the trust, unless the poten-
tial claim for breach of trust is disclosed to
the beneficiary. The court declined to
apply the doctrine of laches or estoppel
and permitted Lee to pursue an action
against Larry.

White v. Fleet Bank of Maine, 875 A.2d
680, 2005 ME 72 (Me. 2005).
Beneficiaries of a trust filed suit against
the trustees alleging that the trust violated
the rule against accumulations. The court
ordered that the accumulated amount be
distributed. In connection with the settle-
ment agreement, the beneficiaries argued
that the trust accounting filed with the
Probate Court was insufficient.  The set-
tlement agreement required Fleet to file an
accounting before it was discharged as
trustee.  Fleet filed a detailed summary of
recent transactions of the trust accounts,
but did not file a single document reflect-
ing all transactions that occurred over the
thirty-four-year life of the trust.  Instead,
Fleet relied on the fact that it had provid-

ed the trusts’ beneficiaries with regular
statements reflecting all transactions.  The
court looked to Michigan law which
defined the scope of the beneficiaries'
entitlement to “such information as is rea-
sonably necessary to enable him to
enforce his rights under the trust or to
prevent or redress a breach of trust” and
concluded that the disclosure was suffi-
cient.
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BENEFICIARIES AND RIGHTS
OF BENEFICIARIES

Hicks v. Dowd, 157 P.3d 914, 2007 WY
74 (Wyo. 2007). A resident brought an
action against property owners and coun-
ty commissioners, alleging that termina-
tion of a conservation easement held over
property by a scenic preserve trust violat-
ed open meetings laws. The court found
that the scenic preserve trust is a charita-
ble trust and under the UTC only the
attorney general, a co-trustee, or a person
with a special interest in the enforcement
of the trust has standing to sue. In this
case, the court found that the plaintiff was
a member of the public and did not have
standing.

Patton v. Sherwood, 152 Cal. App.4th
339 (Cal. App. 2d 2007). Settlor of char-
itable trusts petitioned to remove trustees.
Trustees petitioned separately for an
accounting, fees and costs. Settlor object-
ed to an accounting, alleging that trustees
charged excessive fees and breached fidu-
ciary duties. Trustees alleged that settlor
did not have standing to object to a trust
accounting. The court found that, pur-
suant to the UTC, since settlor reserved
the right to object to an accounting, she
could object. 

Marshall and Ilsley Trust Company v.
Woodward, 848 N.E.2d 1175 (Ind. Ap.
2006). Father established a trust for the
benefit of his three children. At the death
of each child, the assets would be distrib-
uted to his or her then-living descendants.
Under the “no takers” clause, if there was

REMOVAL OF TRUSTEE;
SUCCESSOR TRUSTEE

Fleet Bank v. Foote. 2003 WL 22962488
(Conn. Super. 2003). Two trust officers at
Fleet Bank left the bank to join a com-
petitor, Webster Bank.  The beneficiaries
sought to remove Fleet Bank as trustee
because of the prior relationship with the
trust officers. There was no question as to
the qualification of the replacement trust
officers at Fleet who succeeded the
departing trust officers. The beneficiaries
argued that, under the UTC and the
terms of the trust agreement, the removal
of Fleet would be in the best interests of
the beneficiaries. The court found that: 

“[T]he only evidence on the issue of
best interests is that the beneficiaries
desire to maintain their relationship
with the two trust officers who have
now moved to Webster. The court is
faced with a case in which the only
evidence of the interests of the bene-
ficiaries comes from the beneficiaries
themselves. It is not illogical or
unreasonable to believe that it would
be in the beneficiaries’ best interests
to continue to deal with people with
whom they have dealt for over fifteen
years. I agree that this evidence might
be outweighed by other evidence, if
such countervailing evidence had
been offered. But, in the absence of
any countervailing evidence from
Fleet, the court finds that the defen-
dants have sustained their burden of
proof that the removal of Fleet serves
the best interests of all beneficiaries.”

Fleet also argued that its removal would
be inconsistent with a material purpose of



the governing instrument. The court rejected this contention also:

“The material purpose of the will was to obtain the qualified,
trust services which Mr. Foote felt that Colonial Bank could
provide. Colonial Bank no longer exists. Fleet and Webster are
equally qualified. There is no inconsistency with the purpose
of obtaining qualified trust services to have those services pro-
vided by Webster rather than Fleet.”

Butt v. Bank of America, N.A., 477 F.3d 1171 (10th Cir. 2007).
Luthy and two other individuals acquired an oil and gas lease. New
Mexico law required that only one person be a party to the lease,
so Luthy and the two others entered into a trust agreement for the
management of the lease and collection of rents. After Luthy’s
death, Bank of America (and its predecessors) administered the
lease and lease payments, but never qualified as the successor
trustee. Under New Mexico's version of the UTC, although the
bank was trustee of Luthy’s testamentary trust it never assumed
trusteeship of the oil and gas lease. The court held that the bank
did not owe a fiduciary duty to the beneficiary of oil and gas lease;
while the oil and gas lease survived the death of its trustee, at no
time were any of the proper means of appointing a successor
trustee under the UTC pursued by any party to the relationship
created by the lease. The court likened this case to a car without a
driver and concluded that the oil and gas trust terminated at
Luthy’s death.

managers who will manage the corporation or enterprise in the
best interests of the beneficiaries.”
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BREACH OF FIDUCIARY DUTY

In Re White, 2005 WL 5154692 (Bkrtcy.S.D.Fla. 2005). Trustee
purchased shares of stock held by trust for $15 per share. One year
later, he sold stock for $165 per share. This constituted a breach of
fiduciary duty and a defalcation of trust property which was accept-
ed from the individual trustee’s discharge in personal bankruptcy.

In Re Trust Created by Inman, 269 Neb. 376, 693 N.W. 2d 514
(Neb. 2005). Trustee sought to sell trust property to himself. He
argued that the sale of trust property was necessary to discharge his
duty to diversify real estate. Among the factors that did not help his
case was the fact that he had already purchased a farmhouse and
moved it onto the trust property that he wanted to purchase.

Betty G. Weldon Revocable Trust v. Weldon, 231 S.W.3d 158
(Mo.App. W.D. 2007). Trustees held stock of a closely held business
in trust. Several of the trustees serve on the board of directors of the
corporation held in trust. The board of directors decided to sell the
corporation (a horse breeding operation). When challenged on that
decision, the trustee/directors argued that the business judgment
rule (reasonable under the circumstances) trumped their fiduciary
duties under the terms of the trust agreement. The court looked to
the UTC which provides that “in voting shares of stock or in exer-
cising powers of control over similar interests in other forms of
enterprise, the trustee shall act in the best interests of the benefici-
aries.  If the trust is the sole owner of a corporation or other form
of enterprise, the trustee shall elect or appoint directors or other

EXCULPATORY CLAUSES

Wood v. Lowery, ___ S.W. 3d ___, 2007 WL 674648 (Tenn.
Ct.App. 2007). A will provided that the decedent’s estate poured
into a trust. An exculpatory clause in the will, exonerated a bank
trustee of the residuary estate from actions taken by the individual
executrix. This provision was held to be enforceable by the trustee
in action by the beneficiary alleging mismanagement of estate assets
in the absence of evidence that trustee acted with bad faith or with
reckless indifference. In addition, the court found that the trustee
had no duty to obtain an accounting at the time it received the
residue of the estate where the will stated that no trustee would be
under any duty to audit the books, records, or accounts of the pro-
bate estate or of any trust administered by any preceding executor
or trustee under the will, and also provided that the trustee was
authorized in the trustee’s discretion to waive the necessity of any
notice for, or any filing of, an inventory, accounting or settlement
by the executor.

McGinley v. Bank of America, N.A. 279 Kan. 426, 109 P.3d 1146
(Kan. 2005). Grantor transferred Enron stock to a revocable trust
and signed a letter instructing the bank to hold the stock in trust.
The letter also exonerated the bank from retention of stock and
analyzing and monitoring the stock. Although a pre-UTC case, the
court looked to the UTC for the provision that a trustee who acts
in reasonable reliance on the terms of the trust (including a provi-
sion which alters the prudent investor rule) is not liable to the ben-
eficiary. 

BANKRUPTCY, CREDITOR PROTECTION,
SPENDTHRIFT CLAUSES

In Re Hilgers, 371 B.R. 465 (10th Cir. BAP Kan. 2007). Debtor
was the beneficiary of a 25 percent interest in three trusts, created
by his parents and grandmother. Each of the trusts contained
spendthrift provisions and provided that, upon the death of his par-
ents (or grandmother), the assets were distributed to the four chil-
dren. The debtor argued that the spendthrift clause protected the
assets from the bankruptcy estate. The court rejected this argument
and ordered the assets to be paid to the bankruptcy trustee. In Re
Estate of Somers, 277 Kan. 761, 89 P.3d 898 (Kan. 2004). Income
and remainder beneficiaries of a trust which contained a spendthrift
provision filed a joint petition to terminate the trust and to distrib-
ute the assets outright. The court, relying on the UTC, held that the
spendthrift provision was a material purpose of the trust and the
court would not terminate the interest.

In Re Chappell, 2006 WL 44156 (Bkrtcy.D.N.H 2006). The New
Hampshire UTC, which became effective Oct. 1, 2004, recognizes
the validity of spendthrift clauses. Prior to that date, spendthrift
clauses were not valid. On July 28, 2004, the Department of
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RESCISSION OR MODIFICATION OF TRUST

Genereaux v. Dobyns 205 Or. App. 183, 134 P.3d 983 (Or. App.
2006). On the advice of her attorney, Trustor created an irrevocable
trust to save estate taxes. Upon further review, it became clear that
the assets in the trust would be included in her estate for estate tax
purposes and no estate tax savings would be achieved. The court
found that the trust established the basis for rescission based on a
mistake. 

“We find that petitioner established all necessary elements of
her claim by clear and convincing evidence.  First, it is undis-
puted that estate tax avoidance was petitioner’s sole purpose
for creating the trust.  Second, the trust did not result in tax
savings and, thus, did not serve its intended purpose.  Third,
petitioner was justified in relying on her attorney’s advice that
an irrevocable trust would serve that purpose.  That is, she was
not grossly negligent in making the mistake.  Fourth, after
petitioner learned of her mistake, she promptly sought legal
counsel and attempted to have the trust rescinded by agree-
ment of the beneficiaries.  When that effort failed, she
brought this action for rescission.”

In Re Harris Testamentary Trust, 275 Kan. 946, 69 P.3d 1109
(Kan. 2003). Pursuant to UTC, a trust was reformed to comply
with the requirements of an eligible S corporation shareholder. See
also, In Re Smith, 80 P.3d 71 (Kan. 2003), In Re Simons, 86 P.3d.
1021 (Kan. 2004), In Re Fee Trust, 109 P.3d. 1254 (Kan. 2005), In
Re Briggs Charitable Trust, 109 P.3d 1253 (Kan 2005).

Agriculture filed a judgment against the Chappells. The Bankruptcy
Court held that the judgment pre-dated the effective date provisions
of the UTC and the trust assets would be subject to the judgment.

Booth v. Booth, 134 P.3d 1151 (Utah App. 2006). A spendthrift
clause was held to be ineffective with respect to a child support
order.

Doe v. Manson, ____ WL 1892441 (D.Me. 2006). The validity of
a Maine spendthrift clause upheld under UTC.

CREATION, AMENDMENT AND REVOCATION
OF TRUSTS

She copied her lawyer on the letter. When he received the let-
ter, he called her to inquire about her intent. After some discus-
sion, it became clear that she did not wish to revoke the trust,
but to remove the trustee. Her lawyer agreed to prepare new
trust documents. She was scheduled to sign the documents on
Sept. 7, but died from a fall on Sept. 6. The court concluded
that, at the time she sent the letter, she intended to revoke the
trust and that the subsequent conversation with her lawyer was
a “post-execution change of mind.” The court found that the
trust had been revoked.

In Re Wendland-Reiner Trust, 267 Neb. 696, 677 N.W.2d 117
(Neb. 2004). Phillips created a trust for the benefit of Reiner,
and upon her death, to Phillips’ grandsons, Robert and John
Wendland. Phillips retained the right, by instrument delivered
to the trustee, to amend the trust. Phillips was the trustee. The
trust provided for the payment of $1,000 per month to Reiner.
The trust assets were invested in an annuity. Phillips wrote to
the annuity company, Hartford, and requested that the annu-
ity be paid in $500 monthly increments, a request to which
they complied. He later wrote to them and requested that the
annuity amount be increased to $2,000 per month. Phillips
later died and the successor trustee reduced the payments to
$1,000 per month. Reiner sued arguing that the trustee could
not amend the trust to reduce the payment. A question of the
effectiveness of the amendment was raised and the court, look-
ing to the UTC, concluded that, during Phillips’ lifetime, he
substantially complied with the requirements of the trust to
make an effective amendment.

Godley v. Valley View State Bank, 277 Kan. 736, 89 P.3d 595
(Kan. 2004). Grantor created a revocable trust. She later signed
an amendment to the trust agreement which changed the ben-
eficiaries. The original beneficiaries argued that the failure of
the trustee to sign the trust amendment rendered the amend-
ment invalid. The court rejected this argument and held for the
new beneficiaries.

Salem United Methodist Church v. Bottorff, 138 S.W.3d 788
(Mo. App. S.D. 2004). Decedent signed a revocable trust
agreement. At his death, the original copies of the trust agree-
ment were located and in each case, Article V, Paragraph B,
which contained the distribution of the residue, was physically
torn from the document. The question was whether this was an
effective amendment or revocation of the trust agreement. The
court, looking to the UTC, found that, if the trust provides a
mechanism for the revocation of the trust agreement, the sub-
stantial compliance with that method is required. In this
instance, the court found that tearing the pages out was not a
permissible method of revocation.

Stafford v. Crane, 382 F.3d 1175 (10th Cir. 2004). Stafford
executed a durable power of attorney and a health care directive
naming his sisters as his agents. Two weeks later, his sisters had
him involuntarily committed to a lock-down Alzheimer’s unit.

In Re Trust Created by Isvik, 275 Neb. 525, 741 N.W.2d 638 (Neb.
2007). Mrs. Isvik created a revocable trust and named a bank as
trustee. She became dissatisfied with the bank and wrote a letter to
the bank as follows:

“I am revoking my trust as of this date.  Consider this my
notice to you[.] Make no further transactions with any of my
holdings and convey all materials pertaining to and including
my holdings to me immediately.”
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That same day, one of his sisters executed an irrevo-
cable trust on his behalf and transferred $4 million
of his assets to the trust. Stafford filed a habeas cor-
pus petition and sought to be released from the hos-
pital.  He was released from the hospital and filed
suit to have the trust declared void ab initio and to
have the trust assets returned to him. The court
looked to the UTC, among other provisions, for

support and found that a “settlor’s powers with
respect to revocation, amendment, or distribution
of trust property may be exercised by an agent under
a power of attorney only to the extent expressly
authorized by the terms of the trust or the power.”
In this case, the power to create a trust was not per-
mitted and the trust was declared void.
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For over 50 years, Williams Mullen has been privileged to represent bank trust departments and trust compa-
nies, as well as individual executors, administrators and trustees regarding both complex and routine issues
arising in the context of fiduciary relationships. Our practice comprises leading attorneys in estate planning
and fiduciary law, and ten of our attorneys are fellows in the prestigious American College of Trust and Estate
Counsel. Our partners and associates alike are frequent speakers on the Uniform Trust Code and other aspects
of fiduciary law. We regularly advise clients on best practices to avoid litigation in connection with fiduciary
responsibilities. If litigation is unavoidable, we have decades of experience in successful representation of indi-
vidual and corporate fiduciaries and beneficiaries throughout the mid-Atlantic and Southeastern United States.
For additional information about the Uniform Trust Code, please contact any of the following attorneys:

Stephen E. Baril
Richmond Office
Two James Center
1021 East Cary Street
Richmond, VA 23219
804.783.6423
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