
2011: A Sea Change for Class Actions?

The Supreme Court issued three decisions in 2011 that may mark a sea change in
class action law. They are Wal-Mart v. Dukes, Smith v. Bayer Corp., and AT&T Mobility
LLC v. Concepcion. This paper describes these cases and their current and potential
effects on federal and state court class action litigation.

I. WAL-MART V. DUKES: A HEIGHTENED CLASS CERTIFICATION
STANDARD

On June 20, 2011, the United States Supreme Court issued its much anticipated
Wal-Mart v. Dukes1 decision—a case many have called the most consequential of the
Court’s 2010 term. In it, the Court reversed a divided en banc Ninth Circuit ruling
certifying a class action brought by nearly 1.5 million current and former female Wal-
Mart employees. While the main issues in the case involved whether the plaintiffs could
meet Rule 23(a)(2)’s commonality requirement and whether the plaintiffs’ claims for
monetary relief in the form of back pay were appropriately asserted under Rule 23(b)(2),
the case also offers guidance on two additional questions: whether a district court must
resolve Daubert objections at the certification stage, and whether a district court can use
randomly selected “sample cases” to determine the value of class claims.

A. Summary of the Case

The case originated in 2001 when six named plaintiffs brought a class action in a
California district court claiming that Wal-Mart, the world’s largest private employer,
had engaged in company-wide gender discrimination in violation of Title VII of the 1964
Civil Rights Act. Unlike most cases involving claims of company-wide discrimination,
the Dukes plaintiffs did not argue that Wal-Mart had in place an express corporate policy
against the advancement of women. Instead, they pointed to Wal-Mart’s policy of
granting local managers discretion over pay and promotions and alleged that this
discretion was disproportionately exercised in favor of men, causing an unlawful
disparate impact on female employees. The plaintiffs further alleged that Wal-Mart was
aware of the disparate impact caused by its policies, and, because it did nothing to cabin
local managers’ authority, it was liable for disparate treatment in violation of Title VII.
The plaintiffs sought injunctive and declaratory relief, punitive damages, and backpay.
Presumably to avoid the stricter requirements of Rule 23(b)(3), the plaintiffs did not seek
compensatory damages.

To establish their claims, the plaintiffs alleged that Wal-Mart’s uniform
“corporate culture” permitted bias against women to infect the discretionary
decisionmaking of all local Wal-Mart managers—and so all female Wal-Mart employees
were subjected to one common discriminatory practice. To demonstrate class-wide
discrimination the plaintiffs offered statistical evidence about pay and promotion

1 131 S. Ct. 2541 (2011).
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disparities between men and women at the company, anecdotal reports of discrimination,
and the expert testimony of a sociologist who, after conducting a “social framework
analysis” of Wal-Mart’s “culture” and personnel practices, opined that Wal-Mart was
“vulnerable” to gender discrimination.

The district court granted the plaintiffs’ motion for class certification, and a
sharply divided (6-5) en banc Ninth Circuit affirmed. The court of appeals concluded
that the evidence the plaintiffs provided was sufficient “to raise the common question
whether Wal-Mart’s female employees nationwide were subjected to a single set of
corporate policies (not merely a number of independent discriminatory acts) that may
have worked to unlawfully discriminate against them in violation of Title VII.” The
court of appeals also found that the named plaintiffs’ claims were sufficiently typical of
the class as a whole; thus, they could serve as adequate class representatives. Next, the
court found that certification was appropriate under Rule 23(b)(2)—which applies when
“the party opposing the class has acted or refused to act on grounds that apply generally
to the class, so that final injunctive relief or corresponding declaratory relief is
appropriate respecting the class as a whole.” According to the Ninth Circuit, the
individualized backpay claims could proceed under that provision because they did not
“predominat[e]” over the requests for declaratory and injunctive relief.

Finally, the court of appeals found that, even though the case involved
approximately 1.5 million members, the action could be tried manageably as a class. The
Ninth Circuit found that the trial court could employ the approach it approved in an
earlier case, Hilao v. Estate of Marcos, 103 F.3d 767, 782–87 (9th Cir. 1996). There
compensatory damages claims were tried after the court selected “sample cases” and
referred them to a special master. The special master in turn valuated the claims and
extrapolated the value and validity of the untested claims from the sample set.

The Supreme Court reversed the Ninth Circuit on two grounds. First, a 5-4
majority found that certification of the plaintiff class was inconsistent with Rule
23(a)(2)’s “commonality” requirement. Second, a unanimous Court found that the
plaintiffs’ back pay claims were improperly certified under Rule 23(b)(2). In dicta, the
Court stated its disapproval of the trial court’s ruling that Daubert did not apply at the
certification stage, and it also noted its objection to the court of appeal’s conclusion that
the class action could be tried through the use of sample cases and mathematical
extrapolations.

B. Greater Scrutiny of the Commonality Requirement

The majority identified Rule 23(a)(2), which requires a showing that there are
“questions of law or fact common to the class,” as the nub upon which the case turned.
Prior to Wal-Mart v. Dukes, federal courts generally held the Rule 23(a)(2) commonality
requirement was easily satisfied so long as the plaintiffs could identify a single common
question of law or fact.2 This view of the commonality requirement had led some courts

2 See, e.g., Williams v. Mohawk Indus. Inc., 568 F.3d 1350, 1356 (11th Cir. 2009)
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to conclude commonality was met where plaintiffs merely alleged that the class members
were discriminated against.

The Supreme Court, however, rejected this relaxed standard, stressing that the
commonality requirement “is easy to misread, since ‘[a]ny competently crafted class
complaint literally raises common questions.’” Instead, “claims must depend upon a
common contention—for example, the assertion of discriminatory bias on the part of the
same supervisor.”3 Expanding on this theory, the Court explained: “What matters to
class certification . . . is not the raising of common questions—even in droves—but rather
the capacity of a classwide proceeding to generate common answers apt to drive the
resolution of the litigation. Dissimilarities within the proposed class are what have the
potential to impede the generation of common answers.”4

Because Wal-Mart had in place a company-wide non-discrimination policy, and
there was no evidence that its practice of providing local managers with discretion to
make pay and promotion decisions was the common cause of the discrimination allegedly
suffered by the class, there was no proof of a general corporate policy of allowing
discrimination. According to the Court, “[w]ithout some glue holding the alleged reasons
for all those [discriminatory] decisions together, it will be impossible to say that
examination of all the class members’ claims for relief will produce a common answer to
the crucial question why was I disfavored.”5 In light of Wal-Mart’s size and
geographical scope, the Court also found it “unbelievable that all managers would
exercise their discretion in a common way without some common direction.”

In dissent, Justice Ginsburg argued that the majority erroneously created its more
exacting commonality criteria by conflating the generalized “commonality” requirement
of Rule 23(a)(2) with the more stringent “predominance” requirement of Rule 23(b)(3)—
the provision applicable to “opt out” classes seeking individualized damages. According
to the dissent, the majority erred by training its attention on what distinguishes individual
class members, when Rule 23(a)(2) requires courts to focus on what unites them. Under
the dissent’s approach, the relevant Rule 23(a)(2) question is whether there is some
evidence that Wal-Mart’s pay and promotion practices produce discriminatory outcomes.
Because there was statistical evidence in the record showing pay and promotion
disparities between male and female Wal-Mart employees, plaintiffs made a sufficient
showing that there was corporate-wide discriminatory decisionmaking for purposes of
23(a)(2).

(finding plaintiffs satisfied the the “low hurdle” posed by Rule 23(a)(2)); Kanter v.
Casey, 43 F.3d 48, 56 (3d Cir. 1994) (“Because the requirement may be satisfied by a
single common issue, it is easily met . . . .”); 7 Wright, Miller & Kane, Fed. Prac. &
Proc. § 1653.
3 131 S. Ct. at 2552.
4 Id. (quoting Nagareda, Class Certification in the Age of Aggregate Proof, 84 N. Y. U.
L. Rev. 97, 132 (2009)).
5 131 S. Ct. at 2552.
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C. “Significant Proof” of Commonality Required

Relying on its decision in Gen. Tel. Co. of the Southwest v. Falcon,6 the Court
ruled that to make the required connection that millions of employment decisions were
discriminatory, plaintiffs had to offer “significant proof that Wal-Mart operated under a
general policy of discrimination,” and this policy was the source of the discrimination
suffered by each class member.

To establish commonality, the plaintiffs introduced an expert who concluded that
delegation of discretionary decisionmaking authority allowed for decisions based on
stereotypes, but he admitted he “could not calculate whether 0.5 percent or 95 percent of
the employment decisions at Wal-Mart might be determined by stereotyped thinking.”7

The Court characterized this evidence as “worlds away” from what is required.8

The plaintiffs also relied on evidence of statistical disparities in pay and
promotions at a regional and national level. On the other hand, Wal-Mart focused on the
absence of any disparity at most stores. In finding the plaintiffs’ evidence also failed to
establish commonality, the Court stressed that regional and national disparities would not
establish disparities at individual stores. Moreover, the plaintiffs still needed to establish
that a “specific employment practice” caused disparities.9 The Court’s willingness to
analyze dueling statistical evidence also reflects its understanding that “proof of
commonality necessarily overlaps with [the plaintiffs’] merit contention that Wal-Mart
engages in a pattern or practice of discrimination.”10

D. Does Daubert Apply at the Certification Stage?

Another issue touched on by the Court, albeit in dicta, is whether the Daubert
standard for judging the admissibility of expert opinion testimony applies at the class
certification stage. Before the Ninth Circuit, Wal-Mart argued that the trial court abused
its discretion by refusing to test the reliability of the “social-framework analysis” offered
by plaintiffs as evidence that Wal-Mart’s local managers were vulnerable to gender
stereotyping and bias. In rejecting Wal-Mart’s argument, the Ninth Circuit stated that it
was “not convinced” that the standards established by the Supreme Court in Daubert v.
Merrell Dow Pharmaceuticals, Inc.,11 applied before the trial court certified the class.
This ruling created a circuit split. See American Honda Motor Co., Inc., 600 F.3d 813
(7th Cir. 2010); see also Sher v. Raytheon Co., 2011 U.S. App. LEXIS 4902 (11th Cir.
Mar. 9, 2011). And while no part of the Court’s decision rested upon settling this circuit

6 457 U.S. 147 (1982).
7 131 S. Ct. at 2553.
8 Id. at 2554.
9 Id. at 2555–56.
10 Id. at 2552 (emphasis in original).
11 509 U.S. 579 (1993).
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disagreement, the Supreme Court noted the district court’s belief that Daubert did not
apply at the certification stage, and curtly wrote, “We doubt that is so.” Moreover, in a
footnote, the Court seems to conduct its own assessment of the expert’s methodology,
noting the expert’s conclusions had been criticized by the “very scholars on whose
conclusions he relies for his social-framework analysis.”12 From this, it seems that at
least five justices of the Court are of the view that Daubert does indeed apply at the class
certification stage.

Notwithstanding the Court’s suggestion that Daubert applies to experts’ opinions
used in support of class certification, the Eighth Circuit refused to do so just a few weeks
after the Supreme Court decided Dukes. In In re: Zurn Pex Plumbing Products Liability
Litigation,13 defendants challenged plaintiffs’ experts’ opinions, arguing that plaintiffs’
experts lacked an adequate factual basis for their opinions.14 The district court conducted
a modified Daubert inquiry to assess whether plaintiffs’ experts’ opinions fell when their
area of expertise, as well as whether their analyses were reliable if one considered the
limited information that plaintiffs’ experts reviewed.15 Ultimately, the district court
concluded that plaintiffs’ experts’ met its modified Daubert analysis, but made clear that
its rulings were not final and that its opinion might change as additional evidence was
produced.16

On appeal, the Eighth Circuit upheld the district court’s limited application of
Daubert in a two-to-one opinion.17 In doing so, the Eighth Circuit asserted that, “[t]he
main purpose of Daubert exclusion is to protect juries from being swayed by dubious
scientific testimony. That interest is not implicated at the class certification stage where
the judge is the decision maker.”18 The Eighth Circuit also placed significant weight on
the fact that Zurn insisted on bifurcating class and merits discovery (the district court
sided with Zurn and bifurcated discovery), noting that birfucated discovery “resulted in a
limited record at the class certification stage, preventing the kind of full and conclusive
Daubert inquiry Zurn later requested.19 It appears that the Eight Circuit did not consider
it fair to limit plaintiffs’ experts’ access to information and documents and then use that
limited access as a basis to exclude their opinions.

The dissent, however, noted that “the Supreme Corut has expressed disapproval
of the position taken by the court today.”20 Moreover, the dissent appears to capture what
the Supreme Court intended regarding Daubert’s application at the class certification
phase:

12 131 S. Ct. at 2553 n.8.
13 644 F.3d 604 (8th Cir. 2011)
14 Id. at 609.
15 Id. at 610.
16 Id.
17 Id. at 614.
18 Id. at 613.
19 Id. at 612–13.
20 Id. at 627.
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I would join the Seventh and Eleventh Circuits . . . by requiring district
courts to conduct a full Daubert analysis before certifying a class
whenever an expert’s opinion is central to class certification and the
reliability of that opinion is challenged.21

E. Back Pay Claims Not Certifiable Under Rule 23(b)(2)

While splitting on the commonality issue, the Court unanimously held that the
plaintiffs’ back pay claims could not proceed as a class action under Rule 23(b)(2).
Relying on the text and history of Rule 23, the Court explained that Rule 23(b)(2) applies
only when a single injunction or declaratory judgment would provide relief to each
member of the class; it would not apply when individual class members are entitled to a
different injunction or declaratory judgment. Similarly, the rule would not capture cases
where each class member seeks individualized damages.

The Court also flatly rejected the plaintiffs’ attempt to distinguish Phillips
Petroleum Co. v. Shutts,22 by arguing that their backpay claims could proceed as part of a
(b)(2) class because they did not “predominate” over the requests for declaratory and
injunctive relief. In Shutts, the Court ruled that a class action predominantly for money
damages that did not provide claimants the procedural protections of Rule 23(b)(3),
notice and an opportunity to “opt-out,” violated due process. But, according to the Court,
Shutts did not establish that individualized damages claims must “predominate” over
injunctive and declaratory claims before due process concerns are implicated. In the
Court’s view, the “serious possibility” that due process would be offended by allowing
the class to proceed under (b)(2) was an additional reason to deny certification.

The Court, however, expressly left intact the Fifth Circuit's ruling in Allison v.
Citgo Petroleum Corp.,23 that monetary relief was available in a Rule 23(b)(2) class so
long as the monetary claim was “incidental to requested injunctive or declaratory relief.”

F. “Trial by Formula” Approach to Claim Valuation Rejected

Further the Court rejected the Ninth Circuit’s proposed use of “Trial by Formula”
to determine class damages in a Title VII case. According to the Ninth Circuit’s
proposed procedure, a sampling of class members could present their damages claims to a
special master who would then determine the “average” awardable damages to the class
by multiplying the sample of valid claims, and making a class-wide award based on that
sampling. While acknowledging that this approach might result in a windfall for some
class members, the Ninth Circuit reasoned that an employer proven to have discriminated
against a protected group must bear that risk.

21 Id. at 628.
22 472 U.S. 797, 812 (1985).
23 151 F.3d 402 (5th Cir. 1998).
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The Supreme Court, however, concluded that this approach was unsound, as it
abridged Wal-Mart’s statutory right to raise individual defenses in response to the
requests for back pay. In other words, “a class cannot be certified on the premise that
[the party opposing the class] will not be entitled to litigate its statutory defenses to
individual claims.” In so ruling, a unanimous Court reaffirmed that Rule 23 can not be
read to “abridge, enlarge, or modify any substantive right.” 28 U.S.C.§ 2072(b).

G. Implications

Wal-Mart v. Dukes broadly altered class action jurisprudence. For starters, Dukes
establishes that district courts must engage in a rigorous review of each of the class action
elements—most notably the Rule 23(a)(2) commonality requirement. Indeed, the Court
amplified its ruling in Falcon that, even at the certification stage, courts should look
beyond the pleadings even if the court’s analysis overlaps the merits of plaintiffs’ claims
to ensure that the Rule 23 criteria have been satisfied. The Court also signaled that
experts used to establish the Rule 23 criteria should be subject to scrutiny under Daubert.

The decision also impacts class actions where plaintiffs are seeking individualized
back pay or monetary relief. In light of Dukes, any class action where plaintiffs seek
individualized damages will be subject to the more rigorous standards of Rule 23(b)(3).
And defendants can assert the argument that the presence of individualized affirmative
defenses precludes the trial court from using minitrials of sample cases to derive a
formula for calculating class-wide damages.

Despite Plaintiffs attorneys’ attempts to cabin Dukes to nationwide Title VII class
actions, Dukes has had a substantial impact on class and collective action litigation
generally. For example, a district court denied class certification in a Fair Labor
Standards Act (“FLSA”) collective action where the plaintiffs were challenging the
actions of multiple supervisors. As the Court ruled, while “collective actions under the
FLSA are ‘not subject to the provisions generally associated with class actions under
[Rule 23] . . . Dukes is nonetheless illuminating.”24

Of course, Dukes also proves the rule that necessity is the mother of invention.
Indeed, federal district judges have demonstrated their willingness to apply innovative
procedural methods and intellectually cutting-edge approaches to grant certification of
class actions featuring dissimilar claims for relief. In United States v. City of New York,25

the district court relied on its ability to certify specific issues under Rule 23(c)(4) to
proceed with a post- Dukes class action. In the case, the representative plaintiffs, who
intervened after the United States brought litigation, challenged written examinations that
New York used in hiring firefighters. The court determined that Dukes did not prohibit it
from certifying the liability phase of the litigation under Rule 23(b)(2) through Rule

24 Macgregor v. Farmers Ins. Exchange, 2011 U.S. Dist. LEXIS 80361, at * 13 (D.S.C.
July 22, 2011).
25 2011 U.S. Dist. LEXIS 73660 (E.D.N.Y. July 8, 2011).
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23(c)(4). Under this approach, the district court could consider the particular issues of
disparate impact or pattern-or-practice disparate treatment even though the Court could
not consider issues relating to remedy under Rule 23(b)(2) on a classwide basis. Next,
the court ruled that it could use Rule 23(b)(3) to calculate back pay damages on an
aggregate basis, distribute these damages, and address claims for equitable relief on a
class basis. Finally, assuming the class members waived their right to a jury trial, claims
for compensatory damages would be addressed through the use of a special master and
individual hearings. If nothing else, the case demonstrates that class actions will continue
in the wake of Dukes, and plaintiffs’ attorneys will find innovative ways to prosecute
these actions.

II. AT&T MOBILITY, LLC V. CONCEPCION AND THE SUPREMACY OF
THE FEDERAL ARBITRATION ACT

The Supreme Court has often repeated the axiom that the Federal Arbitration Act
(“FAA”) establishes a strong federal policy in favor of resolving disputes through
arbitration.26 Relying on this principle, and in response to a growing number of
consumer and franchisee class action lawsuits, class action waivers began appearing in
the terms and conditions governing consumer contracts.27 Soon an array of companies,
including credit card companies, electronics manufacturers, and wireless service
providers, were including arbitration clauses that contained class action waivers in their
standard terms and conditions. Plaintiffs quickly began challenging these provisions,
principally on grounds that the provisions were unconscionable under state law. Those
seeking to enforce class action waivers countered that the FAA preempts States from
conditioning the enforcement of arbitration agreements on the availability of particular
procedures—here, class-wide arbitration. This was the issue before the Court in AT&T
Mobility, LLC v. Concepcion. 28

A. The Dispute and the Arbitration Provision

In 2001, AT&T began a promotion in which it offered a “free” phone to anyone
who signed a service agreement. But AT&T, as required by California law, charged a
sales tax on the retail value of each “free” phone. The Concepcions signed up for
AT&T’s wireless service and received two free phones but were charged $30.02 as sales
tax. In 2006, the Concepcions filed suit against AT&T and their complaint was later
consolidated with a putative class action alleging, among other things, that AT&T had
engaged in false advertising and fraud by charging sales tax on phones it advertised as
free.

26 See Hall St. Assocs., LLC v. Mattel, Inc., 552 U.S. 576, 581 (2008) (“Congress enacted
the FAA to replace judicial indisposition to arbitration with a ‘national policy favoring
[it] and placing arbitration agreements on equal footing with all other contracts.’”)
(quoting Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 443 (2006)).
27 See generally, Edward Wood Dunham, The Arbitration Clause as Class Action Shield,
16 Franchise L.J. 141, 142 (1997).
28 131 S. Ct. 1740 (2011).
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The Wireless Service Agreement the Concepcions signed contained an arbitration
clause and a class action waiver that required any dispute to be brought only in an
individual capacity. Unlike many such provisions, the AT&T agreement contained
consumer-friendly language. For example, customers could initiate dispute proceedings
by completing a one-page “Notice of Dispute” form available on AT&T’s website. Once
dispute proceedings were initiated, AT&T could offer to settle the claim. If AT&T and
its customer were unable to settle or resolve the customer’s claim within 30 days, the
customer could invoke arbitration by filing a separate “Demand for Arbitration,” by
completing a simple form that was also available on AT&T’s website. Should the parties
proceed to arbitration, AT&T’s agreement provided for the following:

 AT&T paid all arbitration costs for nonfrivolous claims;
 The arbitration must take place in the county in which the customer was billed;
 For claims of $10,000 or less, the customer could choose whether the arbitration

proceeded in person, by telephone, or based only on submissions to the arbitrator;
 Any party could bring a claim in small claims court in lieu of arbitration;
 The arbitrator could award any form of individual relief, including injunctions

and, presumably, punitive damages; and
 The agreement denied AT&T the ability to seek reimbursement for its attorney’s

fees.

Finally, if the AT&T customer received an arbitration award greater than AT&T’s last
written settlement offer, it required AT&T to pay a $7,500 minimum recovery and twice
the amount of the customer’s attorney’s fees.29

B. The Lower Court Rulings

Relying on the California Supreme Court’s decisions in Discover Bank v.
Superior Court,30 the district court found that the arbitration provision was
unconscionable because AT&T failed to show that bilateral arbitration adequately
substituted for the deterrent effects of class actions.31

The Ninth Circuit affirmed, also finding the provision unconscionable under
California law as announced in Discover Bank.32 It also held that the Discover Bank rule
was not preempted by the FAA because that rule was simply “a refinement of the
unconscionability analysis applicable to contracts generally in California.”33 In response
to AT&T's argument that the Concepcions’ interpretation of California law discriminated
against arbitration generally, the Ninth Circuit rejected the contention that “class

29 Id. at 1744.
30 113 P. 3d 1100 (2005).
31 Laster v. T-Mobile USA, Inc., 2008 U.S. Dist. LEXIS 103712, at *34 (SD Cal., Aug.
11, 2008).
32 Laster v. AT&T Mobility LLC, 584 F.3d 849, 855 (2009).
33 Id. at 857.
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proceedings will reduce the efficiency and expeditiousness of arbitration” and further
noted that “Discover Bank placed arbitration agreements with class action waivers on the
exact same footing as contracts that bar class action litigation outside the context of
arbitration.”34 The Supreme Court granted certiorari and reversed.

C. The Preeminence of the Federal Arbitration Act

Section 2 of the FAA permits arbitration agreements to be declared unenforceable
“upon such grounds as exist at law or in equity for the revocation of a contract.” The
Court has explained that this saving clause permits agreements to arbitrate to be
invalidated by “generally applicable contract defenses, such as fraud, duress, or
unconscionability,” but not by defenses that apply only to arbitration or that derive their
meaning from the fact that an agreement to arbitrate is at issue.35 Accordingly, § 2 would
invalidate a state law that on its face prohibited the arbitration of a specific type of claim.
But the inquiry becomes more complex when a doctrine normally thought to be generally
applicable, such as duress or, as relevant in Concpecion, unconscionability, is alleged to
have been applied in a fashion that disfavors arbitration.

In resolving this “more complex” problem, the Court noted that there was no
intent to preserve state-law rules “that stand as an obstacle to the accomplishment of the
FAA’s objectives.”36 For example, a judicially crafted rule requiring court monitored
discovery, application of the Federal Rules of Evidence, or ultimate disposition by a jury
would be invalid even though applicable to all contracts.37 This judicial practice,
according to the Court, was simply another symptom of the broader judicial hostility
towards arbitration provisions; a hostility that manifested itself in a “great variety” of
“devices and formulas” declaring arbitration against public policy.38 The Court also
found it notable that, statistically speaking, California’s courts were far more likely to
hold contracts to arbitrate unconscionable than other contracts.39

In reaching its decision to reverse the Ninth Circuit, the Court outlined several
principles for evaluating arbitration clauses. First the Court noted that a prime objective
of an agreement to arbitrate is to achieve “streamlined proceedings” and expeditious
results. The change from bilateral to class arbitration is “fundamental” and has inherent
problems involving higher stakes litigation, confidentiality, and the use of arbitrators who
have little or no experience in class certification issues.40 Simply put, switching from
bilateral to class arbitration makes the process “slower, more costly and more likely to
create a procedural morass than final judgment.”41

34 Id. at 858.
35 Doctor’s Associates, Inc. v. Casarotto, 517 U.S. 681, 687 (1996);
36 Id. at 1748.
37 Id. at 1747.
38 Id.
39 Id.
40 Id. at 1751.
41 Id.
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The Court also recognized that class arbitration sacrificed the “principal
advantage of arbitration” because it “requires procedural formality” to pass constitutional
muster.42 Further, arbitration is poorly suited to “the higher stakes of class litigation
because of the limitations on review of the arbitrator’s decision” and “defendants would
not ‘bet the company’ with no effective means of review.”43 The Court concluded that
because application of the Discover Bank rule against class action waivers in consumer
contracts “stands as an obstacle to the accomplishment and execution of the full purposes
and objectives” of the FAA, the Discover Bank rule was preempted.

Relying on the text of § 2’s savings clause, the four dissenting justices argued that
so long as all contracts were treated equally, a state court could invalidate an arbitration
clause disregarding whether the impact on arbitration was disproportionate.

D. Justice Thomas’s concurring opinion

Joining the majority, Justice Thomas stated that “[i]t would be absurd to suggest
that § 2 requires only that a defense apply to ‘any contract.’ If § 2 means anything, it is
that courts cannot refuse to enforce arbitration agreements because of a state public
policy against arbitration, even if the policy nominally applies to ‘any contract.’”44 But
Thomas diverged from the majority in proposing a different approach to the interpretation
of § 2.

Reading §§ 2 and 4 of the FAA together, Thomas concluded that “grounds . . . for
the revocation” of an arbitration agreement means grounds strictly relating to the making
of the agreement.45 This would require enforcement of an agreement to arbitrate “unless
a party successfully asserts a defense concerning the formation of the agreement to
arbitrate, such as fraud, duress, or mutual mistake.”46 And contract defenses grounded in
public policy that are unrelated to the formation of the agreement “could not be the basis
for declining to enforce an arbitration clause.”47 Since the Discover Bank rule was based
on substantive unconscionability grounds—a public policy laden doctrine—it did not
concern whether the arbitration agreement “was properly made.”48

D. Did the unconscionability analysis of class action waivers survive
AT&T v. Concepcion?

Doctrinally speaking, it is difficult to see how the unconscionability defense to
class action waivers remains valid after Concepcion. In fact, while Justice Thomas took a

42 Id. at 1751.
43 Id. at 1752.
44 Id. at 1753.
45 Id. at 1754–55.
46 Id. at 1755.
47 Id.
48 Id.
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different analytical approach than the majority, his opinion makes explicit what the
majority opinion implies: To defeat application of a class action waiver, a plaintiff must
prove some illegality in the making of the contract.

Yet, attorneys should be reminded that adherence to an iron rule for the sake of
doctrinal consistency is often jettisoned in favor of fact-based decisionmaking to
accomplish pragmatic ends. Accordingly, attorneys should be careful to not read
Concepcion too broadly. While true that the majority opinion uses sweeping preemption
language and its analysis does not touch on the terms of the arbitration clause at issue, it
is arguable that much of the Court’s analysis is dicta and the case is principally a fact-
based decision. That the Supreme Court took pains to recite the consumer friendly
language of the arbitration clause and noted that the district court described the provision
“favorably,” provides support for this position.49 As does the fact that the Court
recognized that California courts had applied the doctrine of unconscionability more
aggressively against arbitration contracts than other contracts. Accordingly, it is arguable
that (1) a state rule against class-action waivers is only preempted where it is plain that
the state rule has been applied disproportionately to invalidate such agreements and (2)
the provision in question does not effectively insulate the party seeking to enforce the
provision from any liability. For instance, had the arbitration provision in Concepcion
waived the putative class-plaintiffs’ rights to bring a class action without also providing
them a meaningful incentive and opportunity to seek redress for their $30.02 claim in a
bilateral arbitration proceeding, the result may have been different. With these
considerations in mind, those wishing to enforce mandatory arbitration provisions and
class action waivers should review the terminology in their agreements to determine
whether it is tilted too far against the consumer.

E. How lower courts have applied AT&T v. Concepcion

For the most part, lower courts have followed Concepcion rigidly,50 but several
others have continued to apply an unconscionability test, or a variant test, to class action
waivers, or found ways to restrict Concepcion to its facts. For instance, in Ferguson v.

49 See id. at 1745. The Court recounted that the district court found:

that the informal dispute-resolution process was ‘quick, easy to use’ and
likely to ‘promp[t] full or . . . even excess payment to the customer
without the need to arbitrate or litigate’; that the $7,500 premium
functioned as ‘a substantial inducement for the consumer to pursue the
claim in arbitration’ if a dispute was not resolved informally; and that
consumers who were members of a class would likely be worse off.”

Id.
50 See, e.g., Litman v. Cellco P’ship, 655 F.3d 225 (3d Cir. 2011) (finding New Jersey’s
prohibition against class arbitration waivers preempted by the FAA); King v. Advance
Am., 2011 U.S. Dist. LEXIS 98630 (E.D. Pa. Aug. 31, 2011) (holding Pennsylvania rule
against class waivers preempted).
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Corinthian Colleges,51 the district court found that class claims for injunctive relief
brought under California’s Unfair Competition, False Advertising, and Consumer Legal
Remedies Acts were not subject to arbitration provisions contemplating only bilateral
arbitration. In the district court’s view, because the claims seeking equitable relief were
brought under statutes created to vindicate public interests, they could proceed on a class-
wide basis.52

In Wolf v. Nissan Motor Acceptance Corporation,53 the district court applied an
unconscionability analysis and found that an arbitration clause containing a class action
waiver was not unconscionable. However, the court determined that a fee-shifting
mechanism within the arbitration provision was potentially unconscionable. Because
those provisions were severable, the court concluded:

[T]he cost-shifting provision and the provision pertaining to the costs of
appeals are unconscionable and unenforceable to the extent they may be
construed and applied to require Wolf to shoulder the entire financial
burden of the arbitration and, irrespective of the outcome, the appeal of his
claims. However, that narrow, unconscionable interpretation and
application of those provisions do not invalidate the entire arbitration
agreement. Rather based on the agreement’s severability provision, the
unconscionable portions of the arbitration agreement—should they be
effectuated in an unconscionable manner—may be severed and stricken,
as necessary, from the remainder of the parties’ agreement.54

Chen-Oster v. Goldman, Sachs & Co., 2011 U.S. Dist. LEXIS 73200 (S.D.N.Y.
July 7, 2011), was a putative class action in which the plaintiffs alleged their employer,
Goldman, Sachs, had engaged in a pattern of gender discrimination against its female
professional employees in violation of Title VII of the Civil Rights Act of 1964 and the
New York City Human Rights Law. Goldman Sachs moved to stay the action with
respect to a representative plaintiff and compel arbitration of her individual claims. On
April 28, 2011, the court denied the defendants’ motion. Following the decision in AT&T
Mobility v. Concepcion, Goldman Sachs filed a motion for reconsideration in light of the
Supreme Court’s holding. The court again denied the motion, stating:

Concepcion involved the preemption of state contract law by a federal
preference for arbitration embodied in a federal statute, the FAA. The
Court’s analysis focused on the FAA’s savings clause (allowing
‘arbitration agreements to be declared unenforceable upon such grounds as
exist at law or in equity for the revocation of any contract’) emphasizing
that it did not save the state contract law at issue in the case because

51 2011 U.S. Dist. LEXIS 119261 (C.D. Cal. Oct. 6, 2011).
52 Id. at *29.
53 Wolf v. Nissan Motor Acceptance Corp., 2011 U.S. Dist. LEXIS 66649 (D.N.J. June
22, 2011).
54 Id. at **21–22.
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nothing in it suggests an intent to preserve state-law rules that stand as an
obstacle to the accomplishment of the FAA’s objectives. This case
demands consideration of a separate issue: whether the FAA’s objectives
are also paramount when, as here, rights created by a competing federal
statute are infringed by an agreement to arbitrate. The Court’s analysis in
Concepcion relied in part on the idea that, because class arbitration is an
awkward procedure that cannot be read into arbitration contracts, class
arbitration, to the extent it is manufactured by state common law rather
than consensual, is inconsistent with the FAA, and therefore preempted by
it. In this case . . . what is at issue is not a right to proceed, procedurally,
as a class, but rather the right, guaranteed by Title VII, to be free from
discriminatory employment practices. Because arbitrators will apply the
same substantive law of Title VII as would be applied by a federal court
and the substantive law of Title VII as applied by the federal courts
prohibits individuals from bringing pattern or practice claims, this case
implicates federal statutory (Congressionally-created) rights, not the
judicially-created obstacles to the enforcement of agreements to arbitrate
that was at issue in Concepcion . . . . Although the defendants note that
the April 28 Order, like the result that was overturned in Concepcion,
invalidated an arbitration agreement because it does not allow for class
arbitration, the right at the center of this case is not the right to proceed on
a class basis but rather the right to vindicate a claim that an employer has
engaged in a pattern or practice of discrimination. Under the law as it
currently stands, the plaintiff may not do so individually.55

The lesson to be gleaned from these cases is that some lowers courts will adhere
to a narrow construction of Concepcion and continue to apply unconscionability
standards, if by another name, to class action waivers. And as Chen-Oster and Furguson
demonstrate, in cases involving statutory claims of discrimination or public harms lower
courts may look beyond the broad preemption based language found in Concepcion, and
ask a more fundamental question: Does the presence of the class action waiver prevent
the plaintiff from vindicating important rights?

III. SMITH V. BAYER CORP., THE ANTI-INJUNCTION ACT AND THE
SERIAL LITIGATION PROBLEM.

Often hailed as a lynchpin of “Our Federalism,”56 the Anti-Injunction Act is one
of the oldest and most important statutes governing the relationship between the federal
and state judiciaries. Originally enacted in 1793, the current version states that “[a] court
of the United States may not grant an injunction to stay proceedings in a State court
except as expressly authorized by Act of Congress, or where necessary in aid of its

55 Id. at **9–12.
56 Younger v. Harris, 401 U.S. 37, 44-45 (1971).
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jurisdiction, or to protect or effectuate its judgments.”57 In barring federal courts from
enjoining state court litigation, subject to limited exceptions, the Act promotes a principle
crucial to the fluid functioning of federalism: the freedom of state courts from federal
court interference and vice versa.

One of the most litigated portions of the Act today is the exception for injunctions
considered necessary to “protect or effectuate judgments”58 rendered by a federal court,
also known as the “relitigation exception.” It was this provision that was at issue in
Smith v. Bayer Corporation,59 where the Supreme Court unanimously reversed an
injunction barring a West Virginia state court from considering whether to certify a
putative class action under that state’s version of Federal Rule of Civil Procedure 23.

A. Background

In 2001, George McCollins filed a class action against Bayer Corporation in the
Circuit Court of Cabell County, West Virginia. McCollins alleged that Bayer violated
West Virginia’s consumer protection act, as well as express and implied warranties
associated with Bayer’s sale of Baycol, and sought to certify a class on these claims.
Approximately one month after McCollins filed suit against Bayer, Keith Smith, and
another individual, filed a class action against Bayer in the Circuit Court of Brooke
County, West Virginia, asserting substantially similar facts and legal claims.

Bayer successfully removed McCollins’ case to the United States District Court
for the Southern District of West Virginia. The West Virginia District Court, in turn,
transferred McCollins’ case to the District of Minnesota pursuant to a preexisting order of
the Judicial Panel on Multi-District Litigation, which had created a MDL in Minnesota
for Baycol suits. Bayer, however, could not remove Smith’s claim to federal court
because Smith had also alleged claims against several in-state residents in his complaint,
thereby defeating diversity jurisdiction.

In 2008, the Minnesota Federal District Court declined to certify McCollins’
putative class of West Virginia Baycol purchasers. The District Court found that West
Virginia law required each class member to prove an actual injury from his use of Baycol
in order to recover and, pursuant to Federal Rule 23(b)(3), the individualized proof
required to recover meant that individual issues of fact predominated over issues common
to all class members of the proposed class. The District Court also dismissed McCollins’
individual claims against Bayer because he failed to demonstrate a physical injury as a
result of his use of Baycol.

Following the District Court’s denial of class certification in the McCollins case,
Bayer requested that the District Court enjoin the West Virginia state court from hearing
Smith’s class certification motion. Bayer argued that Smith’s putative class was identical

57 28 U.S.C. § 2283.
58 Id.
59 131 S. Ct. 2368 (2011).
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to McCollins’ putative class and, therefore, the District Court should issue the injunction
in order to protect its judgment denying class certification in McCollins’ suit. The District
Court agreed and granted the injunction. The Eighth Circuit affirmed, but on different
grounds. Rather than ruling the West Virginia state court proceeding threatened the
District Court’s judgment in the McCollins action, the Eighth Circuit predicated its ruling
on the relitigation exception to the Anti-Injunction Act. According to the Eighth Circuit,
Smith was invoking a state court rule that tracked the language of Federal Rule of Civil
Procedure 23 to seek class certification “of the same class” in a suit alleging “the same
legal theories.” Thus, the issue before the state court was “sufficiently identical” to the
one the federal court had decided to warrant preclusion. Additionally, the court found that
the parties in the two proceedings were sufficiently alike—because Smith was an
unnamed party in the proposed McCollins class and their “interests were aligned.”60

The Eighth Circuit decision created a circuit split with the Fifth Circuit, and to
resolve the split, the Supreme Court granted certiorari.61 To answer the question of
whether the Eighth Circuit’s rejection of McCollins’ proposed class precluded a later
adjudication in state court of Smith’s certification motion, the Court had to determine
whether two conditions were met. First, the issue the federal court decided must be the
same as the one presented in the state tribunal. And second, Smith must have been a
party to the federal suit, or else must fall within one of a few discrete exceptions to the
general rule against binding nonparties. Finding that neither of these conditions was met,
the Court reversed the Eighth Circuit.

B. Different class action standards

At the outset, the Court noted that in many ways the class Smith proposed in state
court mirrored the class McCollins sought to certify in federal court: Both included all
Baycol purchasers residing in West Virginia. And the substantive claims in the two suits
broadly overlapped: Both complaints alleged that Bayer had sold a defective product in
violation of West Virginia’s consumer protection law and the company’s express or
implied warranties. But, the Court found a critical distinction: Different legal standards
for class certification applied.62

The Court pointed out that while the language of Federal Rule 23 and West
Virginia Rule 23 were virtually identical, the West Virginia Supreme Court had made
clear that it had no intention of simply adopting the construction federal courts gave to

60 Id. at 2373–75.
61 Compare In re Baycol Prods. Litigation, 593 F.3d 716, 723 (CA8 2010) (holding that
two cases involve the same issue when “[t]he state and federal [class] certification rules .
. . are not significantly different”), with J. R. Clearwater Inc. v. Ashland Chemical Co.,
93 F.3d 176, 180 (CA5 1996) (holding that two cases implicate different issues even
when “[the state rule] is modeled on . . . the Federal Rules” because a “[state] court might
well exercise [its] discretion in a different manner”).
62 Id. at 2377.



17

Rule 23 in construing class certification standards under West Virginia Rule 23.63 In fact,
in an earlier case, the West Virginia Supreme Court chided lower West Virginia courts
for their near-exclusive reliance on federal precedent in deciding class certification
issues.64 And, unlike federal precedent that applies a strict test that bars class treatment
when individualized proof of actual injury is required, West Virginia applies a less
rigorous standard that allows certification even in cases that typically involve showings
of individual injury.65 To sum up, even while West Virginia’s Rule 23 was modeled after
Federal Rule 23, analysis for certification under West Virginia’s Rule 23 was not
coterminous with federal law. The federal district court and the state court were
accordingly deciding different legal issues and the narrow relitigation exception did not
apply.

C. Unnamed parties not precluded when certification is denied

The Court also found another error in the Eight Circuit’s ruling; namely, Smith
was not a party to the McCollins litigation. Simply put, where class certification is
denied pursuant to 23(b)(3), an unnamed putative class member is not barred from
pursuing a class action based on the same facts and legal theories. While true that
generally a “party” to a class action cannot bring a subsequent action, that rule has no
application where in the earlier case a class was never certified.66

D. CAFA’s impact

The Court ultimately found the Eighth Circuit’s decision offensive to the Anti-
Injunction Act’s rule against federal court interference in state court matters. But it noted
that the Class Action Fairness Act (“CAFA”) and a defendant’s ability to remove a case
with minimal diversity where more than $5,000,000 is at issue should help to avoid the
problems at issue in Smith. Had the McCollins and Smith cases been filed after CAFA,
Bayer could have presumably removed both actions to federal court, and the cases would
have been consolidated and transferred according to the order of the Judicial Panel on
Multi-District Litigation.

E. Implications of Smith

Because of CAFA’s enactment, it is unlikely that many of the issues presented in
Smith will resurface in the class action context. Moreover, Smith did not present the
Supreme Court with the problem that is increasingly facing class action defendants: the
determined plaintiffs’ attorney who, after losing class certification in one case, files
copycat cases on behalf of other plaintiffs in different courts in hopes of inducing a
settlement from the defendant or finding a more favorable venue that will certify a class.

63 Id. at 2377–78.
64 Id. at 2378 (citing In reW. Va. Rezulin Litigation, 214 W. Va. 52, 585 S. E. 2d 52
(2003)) (In re Rezulin).
65 Id. at 2378.
66 Id. at 2380.
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That is a problem to be resolved in a later case.

CONCLUSION

The class action decision of 2011 provided insight on numerous issues, such as
the limited power of Rule 23 to serve as a vehicle to aggregate nationwide class actions
and the ability of defendants to limit their exposure to class action liability through the
use of class action waivers in arbitration provisions. Yet, while many predicted that
Dukes, Concepcion, and Smith would mark a turning point in class action litigation, early
data shows no decrease in the number of class actions filed and plaintiffs’ attorneys
continue to develop and refine new legal theories and procedural innovations to bring
class actions in state and federal court.
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