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> Why am I starting a business?
> Should my business pursue the government as a customer?
> Should I seek special small business certifications  for my 

company?
> Would teaming or forming joint ventures with other bidders help 

me achieve my objective for my business?
> How can I incentivize valuable employees  in a manner that is 

consistent with my objective for my business?
> Does my company have intellectual property assets?

Please note:  This presentation contains general, condensed summaries of actual 
legal matters, statutes and opinions for information purposes. It is not meant to 
be and should not be construed as legal advice. Individuals with particular needs 
on specific issues should retain the services of competent counsel. 

Context: Government Contractors 
Are Businesses, Too!
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> Does my company have a brand that is valued by customers 
and admired by competitors? 

> How can I obtain capital and other needed resources to 
grow my business?

> Does my plan for growth include  acquiring other 
companies or their assets (e.g., contracts)?

> What is my strategy for exit or succession?

Context, continued
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> How to choose the right form for the company when 
taking your plans for the company into consideration

> What to consider in making that choice (Steve Burke)
> Short overview of how the form of the entity is addressed in 

small business certification programs (Bob Korroch)
> Overview of Small Business Administration programs

Today’s Program

(John Veal)
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> Types of entities:
– Corporation
– Limited Liability Company
– Limited Liability Partnership
– Limited Partnership
– Business Trust

> All statutory based and require compliance with statutes to 
form and maintain.

> Need to qualify in each state in which the entity transacts 
business.

Entity Selection
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> Corporations:
– Under the Virginia Stock Corporation Act, corporations are formed 

by filing articles of incorporation with the State Corporation 
Commission (SCC).

– Corporations have one or more shareholders who hold shares in 
the Corporation.

– Generally, shareholders only have the right to elect directors and to 
approve certain major transactions, such as mergers.

– Directors have responsibility for the overall management of the 
Corporation and have fiduciary duties to the shareholders.

– Directors appoint officers to carry out the day-to-day management 
of the Corporation.

Entity Selection, continued
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> Corporations, continued:
– Generally, corporations are governed by bylaws that are adopted 

by the Directors.
– The Virginia Stock Corporation Act provides detailed procedures 

and requirements for shareholders, directors and officers.
– An “S” corporation is a federal income tax concept where a 

corporation (or other entity) elects to be taxed under subchapter S 
of the Internal Revenue Code (the Code).

– A Corporation that does not elect to be an S corporation for tax 
purposes is taxed under subchapter C of the Code and is 
sometimes referred to a C corporation.

– There are special rules under the Code that apply to S corporations
that include limitations on who can be a shareholder, the number 
of shareholders and what an S corporation can own.

Entity Selection, continued
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> Corporations, continued:
– S corporations – income and loss generally flow through to the 

shareholders – S corporations generally do not pay income taxes 
but their shareholders do.

– C corporations are taxpayers and their shareholders generally are 
only taxed when they receive distributions (e.g., dividends).

Entity Selection, continued
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> Limited Liability Companies (LLCs):
– Under the Virginia Limited Liability Company Act, LLC are formed 

by filing articles of organization with the SCC.
– LLCs have one or more members who hold membership interests in 

the LLC.
– LLCs can be managed by their member or by managers.  An LLC 

that is managed by its members is referred to as being “member 
managed” and an LLC that is managed by its managers is referred 
to as being “manager managed.”

– LLC are governed by an operating agreement.
– Great flexibility as to what goes into an operating agreement.
– The Virginia LLC Act does not provide the same statutory 

framework that the Stock Corporation Act provides.

Entity Selection, continued
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> LLCs ,continued:
– For income tax purposes, a single member LLC is generally 

disregarded.  
– Most LLCs are taxed as partnerships under subchapter K of the 

Code.
– The taxation of partnerships is very complex.
– Generally, all items of income, gain, loss, credit and deduction flow 

through to the members (partners, for tax purposes).
– Operating agreements usually contain information dealing with tax 

matters, matter covered by a corporation’s bylaws and 
shareholders agreement.

– If there is more than one member of an LLC, the operating 
agreement is complex agreement.

– The advantage of LLCs is that they are very flexible (also a 
disadvantage).

Entity Selection, continued
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> Sale of Assets vs. Sale of Stock:
– Generally, buyers of businesses want to buy assets for liability and 

tax reasons (basis step-up).
– C corporations – asset sales usually trigger two levels of tax – one 

inside the corporation and one at the shareholder level.
– A buyer of stock in a C corporation will usually pay less for the 

stock than for the assets because there is no basis step-up.
– S corporations – generally only one level of tax on the sale of assets 

or stock and usually the sale can be arranged to give the buyer a 
basis step-up in the assets.

– LLCs (partnerships) – generally only one level of tax on the sale of 
assets or membership interests and usually the buyer gets to step-
up the basis in the assets.

Sale of Business – Income Tax 
Differences
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> The time to think about selling is before the business is 
formed.

> Choice of entity makes a big difference.
> Generally, little or no tax cost in going from an LLC to a C 

or S corporation.
> Generally, high tax cost going from C or S corporation to an 

LLC.
> Under certain circumstances, an existing C corporation can 

elect S status but there is a10-year period where built in 
gain is subject to double tax.

Planning Opportunity
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LLC v. Corp in Small Business 
Certification Programs

> Two critical considerations:
– Ownership
– Control

> Answered differently for a corporation and LLC.
> Corporation:

– Owned by shareholders.
– Day-to-day managed by officers.

• Elected by Board of Directors.
– Long-term managed by Board of Directors.

• Elected by shareholders.
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LLC v. Corp in Small Business 
Certification Programs

>Limited Liability Company:
– Owned by members.
– Day-to-day managed by members, or managing 

member, or officers.
• Elected by members.

– Long-term managed by members.
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>8(a) Small Business Concern
>Woman-Owned Small Business Concern
>Economically Disadvantaged Woman-Owned Small 

Business Concern
>Service-Disabled Veteran-Owned Small Business 

Concern

SBA Ownership and Control 
Standards
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LLC v. Corp in Small Business 
Certification Programs

> Applicant SBC must be unconditionally owned and 
controlled by one or more X individuals .

– Ownership:
• LLC:  At least 51% of each class of member interest 

unconditionally owned by one or more individuals 
determined by SBA to be X.

• Corp:  At least 51% each class of voting stock 
outstanding and 51% of the aggregate of all stock 
outstanding must be unconditionally owned by one 
or more individuals determined by SBA to be X.
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LLC v. Corp in Small Business 
Certification Programs

– Control:
• An X must control the management and daily 

business operations of the concern (goes to 
designation of managers or officers).

• LLC: One or more X individuals must serve as 
management members, with control over all 
decisions of the limited liability company.

• Corp: One or more X individuals must control the 
Board of Directors.
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A Quick Note on Affiliation

> Business concerns are affiliates of each other when:
– one controls or has the power to control the other, or
– a third party or parties controls or has the power to 

control both.
– It does not matter whether control is exercised, so 

long as the power to control exists.
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A Quick Note on Affiliation, 
continued

> Effect of affiliation: 
– When determining size of a business concern, the 

SBA considers the receipts or employees of the 
concern and all of its affiliates.

> Affiliation can cause a business to be other than small.
> Challenges arise when investors or lenders require 

ownership or control of the company.



Questions?
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