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Monica McCarroll

Don’t let it become a case of “too little too 
late.”

E-DiscovEry, or the discovery of  electronically 
stored information (ESI), was a fact of  life in most civil 
disputes long before Zubulake v. UBS Warburg LLC, 220 
F.R.D. 212 (S.D.N.Y. 2003), and the 2006 amendments 
to the Federal Rules of  Civil Procedure. Nonetheless, the 
body of  federal law relating to the preservation and pro-
duction of  ESI has been confined almost exclusively to 
lower courts. (Only one of  the 250 e-discovery decisions 
collected by Ken Withers with The Sedona Conference 
for the Georgetown Law CLE 5th Annual Advanced E-
Discovery Institute was a Court of  Appeals decision. Ken 
Withers, Federal E-Discovery Decisions, December 1, 2006- 
October 31, 2008.) These opinions, while informative, 
are generally not binding on other litigants, and often are 
easily distinguished on their facts, as would be expected. 
E-discovery practitioners have been waiting, with antici-
pation and trepidation, for higher courts to start weighing 
in on the matter. One of  the first higher court decisions 
was handed down in January 2009 by the D.C. Circuit 
Court of  Appeals in the case of  In re Fannie Mae Securities 
Litigation, 552 F.3d 814 (D.C. Cir. 2009). A careful reading 
of  this opinion provides federal litigants with a blueprint 
for what NOT to do when served with a Rule 45 sub-
poena in this age of  e-discovery. 
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THE sUBPoENA • The appellant in Fannie 
Mae was the Office of  Federal Housing Enterprise 
Oversight (OFHEO). In the summer of  2006, two 
Fannie Mae senior executives (the Individual De-
fendants) issued a subpoena to OFHEO pursu-
ant to Rule 45. (The case stemmed from a special 
review of  Fannie Mae’s accounting and financial 
practices, opened by OFHEO in 2003. The OF-
HEO investigation and preliminary report gave rise 
to a number of  private civil actions against Fannie 
Mae and its senior executives, which were consoli-
dated into multi-district litigation before the D.C. 
District Court.) Because OFHEO was a nonparty 
to the dispute, a Rule 45 subpoena was the only 
way for the Individual Defendants to obtain infor-
mation from it. The Individual Defendants sought 
nearly 30 categories of  documents that they con-
sidered critical to their defense. OFHEO moved to 
quash the subpoena, arguing that it was improper. 
The Individual Defendants moved to compel com-
pliance, and in November 2006, the court ruled in 
their favor, ordering OFHEO to comply with the 
subpoena. OFHEO started producing documents, 
but asked the Individual Defendants to limit their 
requests as they pertained to ESI. In a letter dated 
February 2007, the Individual Defendants agreed 
to an initial limitation of  their requests to certain 
emails stored on OFHEO’s network and backup 
tapes. Soon thereafter, OFHEO sought a one-
month extension of  time to comply with the court’s 
November 2006 order. OFHEO’s motion sought 
an extension for the production of  paper docu-
ments only, claiming that the parties had agreed 
that ESI was not subject to the November 2006 
order. The court granted the motion, but the Indi-
vidual Defendants objected to OFHEO’s claim re-
garding ESI. At a status conference in April 2007, 
the court confirmed that its November 2006 order 
applied to ESI and was not intended to limit OF-
HEO’s responses to paper documents. The court 
granted OFHEO a further one-month extension to 
produce the missing information. 

 That summer, OFHEO reported to the court 
that it had produced all documents that the Indi-
vidual Defendants had requested in their February 
2007 letter. But a 30(b)(6) deposition taken by the 
skeptical Individual Defendants revealed that OF-
HEO had not searched all of  its off-site disaster-
recovery backup tapes. OFHEO claimed that it 
did not think the February 2007 request for ESI 
on backup tapes applied to its disaster-recovery 
backup tapes, but agreed to search them volun-
tarily. The Individual Defendants filed a motion to 
hold OFHEO in contempt. The court stated that it 
had “no doubt” that the disaster-recovery backup 
tapes were “going to be looked at” and scheduled a 
contempt hearing to determine how burdensome it 
would be for OFHEO to search those tapes. 

THE sTiPULATioN • After the first day of  the 
September 2007 contempt hearing, OFHEO and 
the Individual Defendants entered into a stipula-
tion to hold the contempt motions in abeyance 
while OFHEO searched its disaster-recovery back-
up tapes and produced all responsive documents 
and privilege logs by January 4, 2008. The stipula-
tion provided, in pertinent part, that:

“OFHEO will work with the Individual Defen-
dants to provide the necessary information (with-
out individual document review) to develop ap-
propriate search terms. By October 19, 2007, the 
Individual Defendants will specify the search terms 
to be used.”

Stipulated Order ¶ 5, Sept. 27, 2007. These few 
lines are noteworthy for what they do not say: they 
do not give OFHEO a role in formulating or vetting 
search terms; they do not provide that the search 
terms will be evaluated and revised if  needed; they 
do not provide that an expert will be consulted or 
contracted to assist with the formulation and evalu-
ation of  search terms; and they do not limit the 
number or type of  search terms to be used.
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 Because the stipulation contained none of  these 
limitations, it is no surprise that the Individual De-
fendants submitted hundreds of  search terms to 
OFHEO to run against its disaster-recovery backup 
tapes. Because OFHEO ran more than 400 search 
terms against its disaster-recovery backup tapes, it 
is no surprise that 660,000 documents, including 
80 percent of  the office’s emails, were returned as 
“hits.” Because 660,000 documents were returned 
as “hits,” it is no surprise that OFHEO objected to 
complying with the order, arguing that it limited 
the Individual Defendants to “appropriate” search 
terms and 400 terms was not “appropriate.” Be-
cause the stipulation contained no such limitation, 
it is no surprise that the court overruled OFHEO’s 
objection. What is surprising, if  not shocking, is 
that OFHEO, a third party to this dispute, gave 
up at this point and embarked on a plan to review 
and produce 660,000 documents in less than two 
months at its own cost. 

THE sANcTioN • OFHEO’s plan included hir-
ing 50 contract attorneys and spending more than 
$6 million, more than nine percent of  the agency’s 
entire annual budget. Unfortunately for OFHEO, 
this last-ditch effort was not enough. While sort-
ing out its contract attorneys and review protocols, 
OFHEO failed to meet the court’s interim dead-
lines for compliance, and time and again sought 
extensions, assuring the court it would meet a new 
deadline, only to come back and seek another ex-
tension. In its last motion, it advised the court it 
could produce all remaining non-privileged docu-
ments by the January 4, 2008 deadline, but would 
not be able to produce the required privilege logs 
until February 29. 
 The Individual Defendants renewed their mo-
tions to hold OFHEO in contempt and the court 
granted them, finding OFHEO’s efforts to be “not 
only legally insufficient, but too little too late.” As a 
sanction, the court ordered OFHEO to produce to 
counsel for the Individual Defendants all documents 

that had been withheld based on the “qualitative 
deliberative process privilege” and not logged as of  
the January 4, 2008 deadline. The court’s purpose 
in ordering production of  these documents was “to 
move the discovery process forward and to allow 
for [a] more targeted…privilege litigation process.” 
The court specified that this compulsory disclosure 
would not waive the privilege with respect to fur-
ther disclosure, directed that the disclosure would 
be “attorney’s eyes only,” and created a mechanism 
for OFHEO to recover those documents found to 
be privileged. 

THE APPEAL • OFHEO appealed, but the Court 
of  Appeals showed little sympathy for its predica-
ment. The Court upheld the district court’s find-
ing that the stipulation contained no limitation to 
“appropriate” search terms, either expressly or 
impliedly. The Court did not accept OFHEO’s ar-
gument that the 400 search terms supplied by the 
Individual Defendants were the equivalent of  a re-
quest to search “the dictionary,” and found no bad 
faith on the part of  the Individual Defendants. 
 The Court of  Appeals also rejected OFHEO’s 
argument that the district court abused its discre-
tion by compelling compliance with the subpoenas 
in the first place, as well as the argument that OF-
HEO “substantially complied” with the November 
order in good faith. The Court held that the time 
for OFHEO to challenge the district court’s inter-
pretation of  Rule 45, specifically in regard to the 
costs associated with compliance, was at the initial 
hearing on the Individual Defendants’ motion to 
hold OFHEO in contempt. However, OFHEO did 
not allow the district court to consider and rule on 
its objections to the subpoena, but instead entered 
into a stipulation as to how it would search its back-
up tapes. “Having stipulated to a schedule for com-
plying with the subpoenas, OFHEO can hardly 
complain now about being held to its agreement.” 
The Court also found no basis for OFHEO’s argu-
ment that the district court’s sanction was an abuse 
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of  discretion, finding that its goal was to facilitate 
faster resolution of  outstanding privilege disputes, 
not to require a wholesale waiver of  privilege by 
OFHEO.  

WHErE DiD oFHEo Go WroNG? • How 
did OFHEO’s efforts to comply with a Rule 45 
subpoena cost $6 million and still result in sanc-
tions? Like many litigants in the age of  e-discovery, 
OFHEO made a series of  miscalculations as to the 
role of  ESI in modern litigation practice. OFHEO 
displayed a naiveté as to the use of  keywords and 
continually underestimated how difficult and time-
consuming it would be to comply with the subpoe-
na and the subsequent stipulation. 

oFHEo Was Too cute in its initial Efforts 
To comply With The subpoena
 As soon as OFHEO received the subpoena, its 
attorneys immediately should have contacted the 
appropriate people in the organization’s IS or IT 
department to evaluate how potentially relevant 
ESI was being maintained by OFHEO, e.g., on ac-
tive servers, on backup tapes, etc., and to ensure 
the proper preservation of  that information. While 
OFHEO’s initial response to the subpoena was to 
move to quash it altogether, it should have at least 
considered arguing in the alternative to limit the 
scope of  the subpoena as it related to ESI. To do 
so, however, required OFHEO’s attorneys to have a 
full understanding of  its computer systems, includ-
ing where and how ESI was stored for the relevant 
custodians, what ESI was “reasonably accessible,” 
and how much it would cost to collect, review, and 
produce potentially responsive ESI. 
 Once its Motion to Quash the subpoena was 
overruled, OFHEO demonstrated good instincts 
by negotiating with the Individual Defendants re-
garding the scope of  the subpoena as it pertained 
to ESI. When the Individual Defendants used the 
term “backup tapes” in their February 2007 letter, 
however, they put OFHEO on notice. To the ex-

tent OFHEO planned on arguing that its disaster-
recovery backup tapes were off-limits, it needed to 
raise the issue in response to the February 2007 let-
ter so that the parties could set up the dispute for 
a motion if  needed. Instead, OFHEO represented 
to the court that the parties had agreed that ESI 
was not subject to the court’s November 2006 or-
der. This representation is baffling, as the parties 
specifically discussed ESI at OFHEO’s insistence! 
 Perhaps even more baffling is the outcome of  
the April 2007 status conference. By this time, the 
Individual Defendants had stated in writing that 
their requests applied to email and backup tapes 
and the court had made it clear that its order applied 
to ESI. In response, OFHEO should have detailed 
exactly what data sources it planned to search for 
potentially responsive information and provided an 
estimate for how long such a search would take and 
how much such a search would cost. To the extent 
it planned on using keyword searches, it could have 
sought an endorsement of  those terms. To the ex-
tent it planned on arguing that certain data sources 
were “not reasonably accessible” due to undue bur-
den or cost, it could have made the argument for 
cost-shifting. In other words, OFHEO could and 
should have used the opportunity of  a status con-
ference to define how it planned to comply with 
the subpoena in order to obtain the endorsement 
of  the Individual Defendants and the approval of  
the court. Instead, it appears that OFHEO merely 
sought another brief  extension to comply with the 
subpoena.
 A few months later, OFHEO made its greatest 
mistake yet. It advised the court that it had pro-
duced “all” documents requested by the Individual 
Defendants. It is never advisable for any litigant, 
especially in the age of  e-discovery, to use absolutes 
when making representations to the court about its 
compliance with discovery. The nature of  ESI is 
such that it is virtually impossible to certify that one 
has even located “all” potentially relevant ESI, let 
alone collected, reviewed, and produced it. Often-
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times there are entire sources of  data that are never 
considered, such as computer calendars, voicemail, 
or the disaster-recovery backup tapes at issue here. 
OFHEO would have been well advised to be very 
specific in its representation to the court as to what 
it had searched, reviewed, and ultimately produced 
so there could be no question as to the veracity of  
its representations. Instead, OFHEO found itself  
subject to a corporate deposition wherein it soon 
became clear that “all” was relative, thus prompt-
ing the Individual Defendants to move to hold OF-
HEO in contempt.

oFHEo’s Fear of  contempt caused it To 
Enter The Preposterous stipulation
 OFHEO’s cavalier attitude toward compliance 
with the subpoena, coupled with the court’s com-
ments that there was “no doubt” that the disaster-
recovery backup tapes would be reviewed, left OF-
HEO with few options heading into the contempt 
hearing. Yet OFHEO managed to make a bad 
situation worse by entering into one of  the all-time 
worst stipulations. The limitations of  the stipulation 
are set forth in detail above. In summary, OFHEO 
not only agreed to run whatever search terms were 
provided to it by the Individual Defendants, but to 
review and produce the non-privileged “hits” from 
those search terms within weeks of  running the 
searches.
 Once OFHEO realized what a mistake it had 
made entering into the stipulation in the first place, 
which should have become clear upon receipt of  
the 400-plus search terms, OFHEO should have 
fallen on its sword and begged the court for assis-
tance. Rather than file an objection to the search 
terms, or in the alternative to that pleading, OF-
HEO should have moved for a protective order 
pursuant to Rule 26(c), detailing to the court why 
complying with the stipulation would inflict a great 
hardship on OFHEO. 
 OFHEO could and should have provided the 
court with solid estimates as to how much it would 

cost to review and produce 660,000 documents and 
then proposed a plan for complying with the court’s 
order while minimizing those costs, e.g., provid-
ing the court with a search term report so that the 
court and parties could eliminate those terms that 
were yielding false positives; procuring an expert 
to evaluate and revise the search terms to winnow 
down the hits; proposing a non-waiver agreement 
so that OFHEO only needed to conduct a privilege 
review of  the documents, as opposed to a linear 
review; and suggesting reasonable limitations on 
custodians or types of  data. There is no guarantee 
that any of  this would have worked in light of  the 
past damage OFHEO had inflicted on itself  in this 
case; however, it surely was worth the effort to try 
and would have established a better record for OF-
HEO on appeal.

OFHEO Failed To Conduct An Efficient 
review of  The Documents
 Once OFHEO lost its objection to compliance 
with the stipulation and failed to move for a pro-
tective order, it had no choice but to start process-
ing and reviewing the documents in compliance 
with the subpoena. While the record notes that 
OFHEO ultimately hired 50 contract attorneys to 
conduct this review, it clearly did not do so imme-
diately after the hearing, or it would have met the 
various deadlines imposed by the court. (Assuming 
that a contract attorney can review and code 100 
documents per hour, 50 contract attorneys working 
10 hours per day would have completed the initial 
review and coding of  660,000 documents in less 
than 14 days.) It is unfathomable why OFHEO’s 
attorneys would represent to the court that the re-
view would be complete at dates and times certain, 
and then fail to meet those deadlines. Moreover, 
OFHEO’s failure to produce its privilege logs on 
time is shocking.
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HoW cAN yoU HELP yoUr cLiENT 
AvoiD BEiNG THE NEXT oFHEo? • First, 
you must understand the contours of  your client’s 
ESI and recognize that ESI is part of  every Rule 45 
subpoena (and every other discovery request). If  a 
source of  information can be considered “not rea-
sonably accessible” due to undue burden or cost, 
e.g., disaster-recovery backup tapes, be sure to state 
your objection to searching that source at your own 
cost. 
 Next, you must recognize that using keywords 
to search data must be an iterative process. The 
Court of  Appeals commented that “the retrieval 
of  approximately 80 percent of  the office’s emails... 
may simply indicate that most of  the emails actual-
ly bear some relevance, or at least include language 
captured by reasonable search terms.” E-discovery 
practitioners would argue strongly against this con-

clusion. The 80 percent hit rate more likely is evi-
dence that the 400 search terms were overly broad 
and not tailored to the issues in the case. OFHEO’s 
attorneys should have insisted in having a say in 
compiling the keywords, or retaining an expert 
to assist with that process, or at the very least an 
agreement that keywords would be assessed at cer-
tain intervals with the goal of  revising as necessary 
to separate the wheat from the chaff. 
 Third, you should never make representations 
to the court that either are false on their face or 
in time prove to be false. Do not tell the court you 
have searched, reviewed and/or produced “all” 
documents. Do not advise the court that you need 
a brief  extension and then fail to meet that exten-
sion. 
 Finally, produce privilege logs on time, no mat-
ter what.

PRACTICE CHECKLIST FOR

What Not To Do When Served With a Rule 45 Subpoena In The Age of E-Discovery

The subpoena applies to paper documents, tangible items AND electronically stored information (ESI).

If  you don’t have a working knowledge of  your client’s IT infrastructure and record retention polices, • 
you better get one fast.

Issue a litigation hold notice so your client does not delete potentially relevant ESI while you negotiate • 
how to respond to the subpoena.

Reach out to the parties sooner rather than later to gain an understanding of  what they really are look-• 
ing for so you can determine the most efficient and cost-effective way for your client to provide that in-
formation. If  the parties are unreasonable, seek the court’s protection before your responses are due.

Be prepared to explain to the court what your client is willing to do (e.g., search the active data of  key • 
custodians using a list of  agreed-to keywords, with the caveat that terms will be revisited and revised if  
too much or too little is returned) and why the subpoena in its current form is unduly burdensome. Be 
prepared to discuss costs at more than an abstract level.

Devise a realistic plan for searching your client’s ESI. Build in extra time for issues that inevitably will • 
arise.


