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Civil Suit Challenges Elements of 
North Carolina Certificate of Need Law
BY MARCUS C. HEWITT AND 
ALESIA M. BALSHAKOVA* 

A pending civil suit by two healthcare
providers challenges the North Carolina
Certificate of Need (“CON”) process,
alleging that several fundamental aspects
of the CON process violate the U.S. and
N.C. Constitutions. The suit challenges
the gatekeeping function of the North
Carolina State Medical Facilities Plan
(“Plan”), which restricts the development
of new healthcare facilities and services.
As a result, the outcome of the suit could
pave the way for further litigation and a
rush of new development not presently
allowed by law.

Suit by Hope and Raleigh Orthopaedic

The suit was filed on May 6, 2008 by
Hope - A Women’s Cancer Center, P.A.
(“Hope”) and Raleigh Orthopaedic Clinic,
P.A. (“Raleigh Orthopaedic”) in Wake
County Superior Court (Wake Co. Civil
Action No. 08 CVS 07955). Hope and
Raleigh Orthopaedic named as defendants
the State of North Carolina, the North
Carolina Department of Health and
Human Services (“NC DHHS”), and sev-
eral state officials, including Governor
Mike Easley.

Under N.C.’s CON law, certain capital
investments in healthcare facilities and
services cannot be developed without first
obtaining authorization (a CON) from
NC DHHS.1 The basis for the suit is

Hope’s unrealized goals of acquiring a
Positron Emission Tomography (“PET”)
scanner, Magnetic Resonance Imaging
(“MRI”) scanner, and a linear accelerator
for diagnostic and treatment purposes, and
Raleigh Orthopaedic’s unsuccessful
attempts to develop a single-specialty
orthopaedic surgery center with six operat-
ing rooms. These projects are subject to
need determinations in the Plan,2 which is
developed yearly by NC DHHS under the
direction of the State Health Coordinating
Council (“Council”) and approved by the
governor.3 By law, unless the Plan identifies
a need in advance in a given county, no per-
son or entity may apply for permission to
develop such projects there.4

Need for each type of project and area is
determined based on complex mathemati-
cal methodologies that take into account
factors such as the population of an area,
expected growth in population and utiliza-
tion, and the number of providers already
present. If the established methodologies
do not identify a need, providers also have
an opportunity to petition the Council to
include an “adjusted need determination”
in the Plan to identify a need based on a
provider’s or area’s particular circumstances.
Hope and Raleigh Orthopaedic have
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applied several times for adjusted need determinations
in the past, but have been denied. 

The Council, which approves the Plan before it is sub-
mitted for the governor’s approval, is comprised most-
ly of private citizens, many of whom are affiliated with
healthcare providers which are themselves regulated
under the Plan. Hope and Raleigh Orthopaedic chal-
lenged this process because the Plan is subject to the
Council’s discretion, but the Council and the Plan are
not subject to certain safeguards of the State
Government Ethics Act that are intended to avoid
unfairness, impropriety, favoritism and undue influ-
ence; because the Plan is exempt from many of the
procedural safeguards under the Administrative
Procedure Act; because the Plan itself cannot be made
the subject of an administrative appeal;5 and because
there are no statutes or regulations that guide the
Council in deciding on requests for adjusted need
determinations.

Consequently, Hope and Raleigh Orthopaedic seek a
declaratory judgment from the courts that: (1) the del-
egation of authority to determine need for healthcare
projects is unconstitutional as applied under Articles I
and II of the N.C. Constitution; (2) the CON law as
applied deprives Hope and Raleigh Orthopaedic of
substantive and procedural due process of law and is
therefore unconstitutional as applied under Article I of
the North Carolina Constitution and/or the 14th
Amendment to the U.S. Constitution; and (3) the
CON law as applied denies Hope and Raleigh
Orthopaedic access to the Courts in violation of
Article I of the N.C. Constitution. Hope and Raleigh
Orthopaedic seek an injunction prohibiting the NC
DHHS from preventing Hope or Raleigh
Orthopaedic from developing their proposed projects
because of the lack of a determination in the Plan that
there is a need for such projects, as well as money dam-
ages. 

Response by the State

The state agencies and officials named in the suit have
moved to dismiss the case on the basis that Hope and
Raleigh Orthopaedic have failed to state a legally suf-
ficient claim, and on various other jurisdictional, pro-
cedural and equitable grounds.  Several other entities
have since moved to intervene in the suit in opposition
to the claims by Hope and Raleigh Orthopaedic.

Intervention by North Carolina Baptist Hospital

North Carolina Baptist Hospital (“Baptist”) moved to
intervene in order to seek dismissal of the lawsuit. Baptist
alleges that it is entitled to intervene because, as an acute
care hospital, it owns and operates MRI and PET scan-
ners and operating rooms with which Hope and Raleigh
Orthopaedic seek to compete without complying with
the CON law.

Baptist argues that North Carolina’s CON law is consti-
tutional; that Hope and Raleigh Orthopaedic are subject
to the State’s need determination limits; and that to hold
otherwise would destroy the statutory mechanism for
preventing the addition of unnecessary facilities, services
or equipment. Thus, Baptist claims that it has a substan-
tial and direct interest in the continuing validity of the
CON process.

Baptist also argues that if Hope and Raleigh
Orthopaedic’s claims are successful, Baptist’s systematic
short and long-term planning would be compromised,
and it would be denied its legal right to oppose what it
regards as unnecessary projects based on the Plan’s deter-
mination of need. As a result, Baptist would be required
to incur much greater litigation expense to challenge
unnecessary projects on a case by case basis. 

Baptist further contends that as a practical matter, NC
DHHS would be overwhelmed if it could not rely on the
need determinations set out in the Plan, and instead had
to determine need for projects statewide on a case-by-
case basis.  

Intervention by The North Carolina Health Care
Facilities Association 

The North Carolina Health Care Facilities Association,
Inc. (“NCHCFA”) has also sought to intervene and for
the dismissal of the lawsuit. NCHCFA is composed of
approximately 400 licensed nursing facilities of 453 cur-
rently existing in N.C., and is represented by a member
of the Council. NCHCFA alleges that its membership on
the Council ensures adequate representation of “the
unique interests of the long term care consumer and
provider communities” and ensures that “the unique
methodology utilized to project need for nursing facility
services is sensitive to the diversity of consumers and
providers.” 
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Hope and Raleigh Orthopaedic.  The concerns and frus-
tration they articulate are common to many providers
whose efforts to compete in North Carolina’s healthcare
market are blocked by the CON process.  However, we
disagree with several of the fundamental constitutional
points argued in their suit.  

First, Hope and Raleigh Orthopaedic argue that the del-
egation of authority to determine need for new projects
to the Council is unconstitutional because this function
is delegated “without adequate guiding standards or pro-
cedural safeguards to ensure that its decisions are not
arbitrary, unreasoned or affected by the self-interest of
its members.” However, Article 1, § 6 of the N.C.
Constitution, does not require the Legislature to state
detailed instructions covering every possible case.  “It is
enough if general policies and standards have been artic-
ulated which are sufficient to provide direction to an
administrative body possessing the expertise to adapt the
legislative goals to varying circumstances.”   N.C.G.S. §
131E-175 sets out the purposes and goals of the CON
Act, and the Council and NC DHHS certainly possess
the requisite expertise to apply that guidance.  

Second, the presence of adequate procedural safeguards
can indeed be relevant to the constitutionality of a dele-
gation of legislative authority, to ensure that agency
decision making is not arbitrary or unreasoned.
However, there are several procedural safeguards in
place, including the representative makeup of the
Council itself, multiple opportunities for review and
public comment before adoption of the yearly Plan, the
ability to petition for adjusted need determinations, and
the requirement that the Plan be approved by the
Governor.  Moreover, Hope and Raleigh Orthopaedic
have articulated no particular arbitrariness, unreason-
ableness or self interest in the denials of their previous
petitions for adjusted need determinations, except to
allege that Hope was denied an adjusted need determi-
nation while “similar” petitions by two other applicants
were approved three and six years prior, respectively.  

Similarly, since Hope’s and Raleigh Orthopaedic’s alle-
gations attack the general statutory and regulatory
process, and not some specific irregularity of the denial
of their particular petitions, they do not appear to state
a claim for violation of their right to access to the courts
or their “due process” rights under the N.C. and Federal
Constitutions. 
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NCHCFA has sought to intervene to protect the long-
term care industry’s unique interests in the state’s health
planning process. NCHCFA argues that if the relief
sought by Hope and Raleigh Orthopaedic’s is granted, it
will undermine the State’s health care planning process;
result in unpredictable and unplanned growth in long
term care services and facilities that would harm
NCHCFA’s members’ pecuniary interests; dilute limited
resources necessary to the continual viable operation of
its members; and lead to underutilization of existing
services and facilities. 

NCHCFA contends that N.C.’s CON Statute, regula-
tions and procedures are constitutionally sufficient, and
if the CON Statute is declared unconstitutional,
NCHCFA’s members would not be able to plan for
future long term care services and protect their invest-
ments in existing facilities. NCHCFA argues that a sys-
tem that allows any competitor to develop services with-
out consideration of whether those services are actually
needed would threaten the investments made by its
members in the development and operation of existing
nursing facilities. NCHCFA advocates for preserving the
“predictable, rational and controlled” State’s health plan-
ning process.

NCHCFA argues that the need determination system
challenged by Hope and Raleigh Orthopaedic is “at the
very core of the state’s health care planning process”
which is designed to prevent the development of excess
health care services.  The relief requested by Hope and
Raleigh Orthopaedic, if granted, would “open the flood-
gates of duplicative, unnecessary and expensive health
care facilities and services.” In addition, the CON
Section staff would have to separately analyze the need
for each requested health care facility and service despite
a prior determination by its own parent agency and the
Council as to whether the requested service or facility is
in fact needed.  

NCHCFA also argues that due to recent declines in
occupancy, skilled nursing facilities are “particularly vul-
nerable to the dangers of overdevelopment, underuse of
existing facilities and excess capacity,” and that the relief
sought by Hope and Raleigh Orthopaedic “would
undermine the delicate balance of supply and demand
that now exists in N.C. for nursing facility services.” 

Analysis/Commentary

Williams Mullen does not represent any party in the
Hope and Raleigh Orthopaedic suit, and this article
does not attempt to address all the arguments raised by

6. Adams v. N.C. Dept. of Natural & Economic Resources, 195 N.C. 683, 698, 249 S.E.2d
402, 411 (1978).

7. Id.
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Implications for Health Service Facilities

The outcome of the Hope/Raleigh Orthopaedic litigation could have a dramatic impact
on North Carolina’s CON process, which is considered by some healthcare providers to
be one of the most restrictive in the nation.  If Hope and Raleigh Orthopaedic are suc-
cessful, and absent any changes in the applicable statutes and regulations, the Courts
might determine that CON applications must be evaluated on their own merits with-
out regard to the overall need in a given area, or the lack thereof.  In one stroke, the
courts could remove a barrier to competitors’ entry into the healthcare market that has
protected the State’s existing facilities and providers for decades.

Current Status of the Suit/Further Intervention by Additional Parties

The case will not move forward into discovery until after the Court has heard argument
on the motions to dismiss.  No hearing has yet been set in the suit, but a hearing is like-
ly to be scheduled over the next few months.  

Prior to a hearing, healthcare providers and interested persons may seek to intervene in
the case and/or file briefs in support of or against Hope and Raleigh Orthopaedic.  
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