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Companies that promote products or serv-
ices to customers based upon personal

information received from their corporate
affiliates have until Oct. 1, 2008 to ensure they
are in compliance with the Federal Trade
Commission’s new regulation that restricts
affiliate marketing.  The final rule implements
section 214 of the Fair and Accurate Credit
Transactions Act of 2003, which amends the
Fair Credit Reporting Act.  Failure to comply
could lead to civil penalties of up to $11,000
per each violation.

The new regulation prohibits companies from
using personal information received from affil-
iates to:  i) identify customers or the types of
customers to receive certain solicitations; ii)
establish criteria used to select customers to
receive solicitations; iii) determine which
products or services to market to which cus-
tomers; or iv) tailor solicitations for particular
customers, unless the consumer is given notice
and a reasonable opportunity to “opt out” of
having the information shared.  The rule
applies to information obtained from the cus-
tomer’s transactions or account relationship
with an affiliate, the customer’s application,
and credit reports and other third-party
sources.  Affiliated companies may only use
personal information they receive to market to
customers that did not provide opt out
instructions or are exempt from the rule’s pro-
hibitions.  

Notice and Opportunity to Opt Out.
Companies now must provide their customers
with advance notice that they may share their
personal information with their corporate

affiliates for marketing purposes.  Customers
must be provided a minimum of 30 days to
exercise their “opt out” preferences.  In addi-
tion, customers must be given a reasonable
and simple method for indicating that their
personal information should not be shared.
Of course, the regulation contains intricate
provisions detailing the required content in
the notices, how the notices must be commu-
nicated to consumers, and how consumers
must be able to communicate their preferences
back to the company.  

Exemptions. The rule does not prohibit enti-
ties:  i) from marketing to customers based
upon personal information they receive from
affiliates if the receiving entities, themselves,
have pre-existing business relationships  with
the customers to whom they want to market;
ii) from marketing to consumers in response
to communications about their products or
services initiated by customers; or iii) from
marketing in response to authorizations/
requests made by customers to receive solicita-
tions.  

Expiration. Opt outs may expire after five or
more years.  However, companies must pro-
vide an opportunity for customers to renew
their preferences before any marketing may
commence.

Williams Mullen has significant experience
advising companies on compliance with FTC
regulations.  For more information on the
Affiliate Marketing Rule, please contact Mitch
Roth, mroth@williamsmullen.com, 703.
760.5201.
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