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New Antitrust Division Head Breathes New
Life Into Section 2 Antitrust Enforcement

BY JAMES M. BURNS AND 
ROBERT W. SHAW

On May 11, Christine Varney, the new
head of the Department of Justice
Antitrust Division,
demonstrated quite
clearly that President
Obama’s call for
“change” in
Washington, D.C. will
extend to antitrust pol-
icy. Specifically,
Assistant Attorney
General Varney
announced that, effec-
tive immediately, she
was modifying the
Antitrust Division’s
approach to the
enforcement of Section
2 of the Sherman
Antitrust Act (“Section
2”), which prohibits
monopolization, by
withdrawing the guidelines the Antitrust
Division had issued on the subject less
than a year ago. Those guidelines, issued
by the Antitrust Division during the
Bush administration in a report entitled
“Competition and Monopoly: Single-

Antitrust Alert. Copyright 2009.
Williams Mullen. Editorial
inquiries should be directed to
James M. Burns at
jmburns@williamsmullen.com
or 202.327.5087.

The Antitrust Alert is provided
as an educational service and
is not meant to be and should
not be construed as legal
advice. Readers with particular
needs on specific issues
should retain the services of
competent counsel. 

Please visit
www.williamsmullen.com 
for more information about the
Williams Mullen Antitrust Law
Team.

Firm Conduct Under Section 2 of the
Sherman Act” (“Section 2 Report”),
made clear that the Antitrust Division’s
enforcement of Section 2 would be lim-
ited to extremely narrow circumstances.
With the withdrawal of the report, the
Antitrust Division is now expected to
be much more aggressive in its enforce-
ment of Section 2 conduct.

Notably, while the now-withdrawn
Section 2 report had been the culmina-
tion of several years of joint hearings by
the Antitrust Division and the Federal
Trade Commission (“FTC”), when the
report was prepared the two agencies
were unable to come to an agreement as
to the appropriate policies to pursue
under Section 2. Accordingly, the
Antitrust Division ultimately issued the
Section 2 Report without the concur-
rence of the FTC, exposing a clear dif-
ference in approach between the two
agencies. Moreover, blatantly exposing
this rift, several FTC commissioners
(particularly the Democratic and inde-
pendent appointees) issued public state-
ments at the time the Section 2 Report
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was issued disagreeing with various posi-
tions set forth in the report. With the
withdrawal of the Section 2 Report, the
Antitrust Division and the FTC’s views
on Section 2 enforcement are expected to
become far more consistent. 

As AAG Varney explained at the press
conference, her principal concern about
the Section 2 Report was that that it
“sound[ed] a call of great skepticism
regarding the ability of antitrust
enforcers — as well as antitrust courts —
to distinguish between anticompetitive
acts and lawful conduct,” leading to an
“overly cautious” approach to Section 2
enforcement. Declaring such caution
unnecessary, AAG Varney confidently
declared that “I strongly believe that
antitrust enforcers are able to separate
the wheat from the chaff in identifying
exclusionary and predatory acts,” and
therefore the Antitrust Division should
“change course and take a new tack” with
respect to Section 2 enforcement.
Specifically, AAG Varney indicated that
the Section 2 Report’s requirement that
“the anticompetitive harm must substan-
tially outweigh the procompetitive bene-
fits” was overly restrictive, “effectively
straitjacketing antitrust enforcers and
courts from redressing monopolistic
abuses, thereby allowing all but the most
bold and predatory conduct to go
unpunished and undeterred.”  

Instead, AAG Varney explained that the
Antitrust Division’s approach to Section
2 enforcement would be guided by a trio
of Supreme Court cases — Lorain Journal
v. United States, 342 U.S. 143 (1951),
Aspen Skiing Co. v. Aspen Highlands
Skiing Corp., 472 U.S. 585 (1985), and
United States v. Microsoft, 253 F.3d 34
(D.C. Cir. 2001) (en banc) — which
have previously served as landmark cases
in the development of antitrust doctrine
under Section 2. In addition, she reaf-
firmed that, going forward, the Antitrust
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Division would “remain at the forefront
of the dialogue, economic learning, and
the development of legal doctrine.”  

In short, less than 100 days into the
Obama Administration, and only weeks
into Assistant Attorney General Varney’s
leadership of the Antitrust Division, sig-
nificant changes to antitrust policy and
antitrust enforcement have begun.
Further change over the next four years
— in terms of policy, legislation and lit-
igation — are likely to follow, and the
business community should begin to
prepare for a potentially bumpy ride.  

For more information on this topic and
other matters pertaining to antitrust law,
please contact issue editor James M. Burns
or any member of the Williams Mullen
Antitrust Team.
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