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Louisiana Attorney General 
Accuses Insurers of Antitrust Conspiracy

On Nov. 8, Louisiana Attorney General
Charles Foti commenced a significant
antitrust action against several of the

largest property and casualty insurers operating
in the state. The suit, which names State Farm,
Allstate, Travelers and USAA as defendants,
alleges that the insurers conspired to reduce the
amounts paid to policyholders on Hurricane
Katrina and Rita claims. The action also names
as defendants Xactware Solutions, which creat-

ed the claims processing software used by the
insurer defendants for the assessment of the
claims, its parent company, Insurance Services
Office, Inc., and McKinsey & Company, which
provided consulting services to the insurers.
Notably, the action was filed only days before
Foti’s term of office expired, and will now be
left in the hands of the new Louisiana Attorney
General, James “Buddy” Caldwell. 

The action, brought under the Louisiana
Monopolies Act on behalf of the citizens of
Louisiana (a “parens patriae” action), accuses
the insurers of “deliberately designing a means
to reduce claims payments” to policyholders
and contends that the insurers used “the same
or substantially similar damage-estimating soft-
ware, thus signaling their acquiescence to low
balling claim payouts.” The action further
alleges that “those insurers who failed to partic-
ipate in this conspiracy were economically
coerced into compliance by the competitive
advantage gained in having excessive profits to
leverage against their competitors,” and that “by
the time Hurricanes Katrina and Rita struck
Louisiana in 2005, virtually all of the property

damage insurers were setting premiums and
adjusting claims under this arrangement.” 

Insurance industry representatives responded
quickly to the announcement of the suit, chal-
lenging Foti’s contentions. Robert Hartwig,
president of the Insurance Information
Institute, expressly denied the allegations,
asserting that they “have no merit whatsoever”
and contending that “Insurers operate inde-
pendently from each other in settling claims.
They do not consult with one another, and they
adjust those claims according to their individual
contracts with their customers.” Hartwig fur-
ther noted that the insurer defendants had col-
lectively paid out approximately $28 billion in
claims arising from Hurricanes Katrina and
Rita.

Significantly, because the action was brought
under state, not federal, antitrust law principles,
the defendants cannot assert a McCarran-
Ferguson Act defense to the alleged conduct,
and no comparable state law analogue to
McCarran exists under Louisiana law.
Accordingly, with no readily apparent basis for

January

2008

... continued on next page

Also in this edition: 
Opposition to the Pending UnitedHealth/Sierra Merger Mounts as Decision by
DOJ Nears
The McCarran-Ferguson Act Outlasts Senator Lott’s Term in the Senate, But Has
the Repeal Movement Been Silenced for Good?



arguing that the action should be summarily
dismissed, if the new attorney general seeks to
aggressively pursue the action, the defendants
could be facing a long and expensive proceed-
ing. Perhaps with that in mind, in December
the defendants removed that action from the
state court to the Eastern District of Louisiana.
Stay tuned.

Opposition to the Pending
UnitedHealth/Sierra Merger Mounts
as Decision by DOJ Nears

Opposition to UnitedHealth’s acquisition of
Nevada-based Sierra Health continued to
mount as 2007 came to a close, as several new
voices urged the DOJ to derail the transaction
or, at a minimum, require UnitedHealth to
divest certain assets as a condition of gaining
regulatory approval for the merger. A decision
by the DOJ on the transaction, which was first
announced by the parties almost nine months
ago, is now expected any day.

Opposition to the transaction was raised in
early November by Rep. Nydia Velasquez, D-
N.Y., chair of the House Committee on Small
Business. Velasquez sent a letter to the DOJ
Antitrust Division, contending that the com-
bined entity would have a “tremendous” market
share in Nevada and could raise health plan
prices for small businesses above competitive
levels. Moreover, she warned that “if the DOJ

fails to take adequate steps to ensure the market-
place remains competitive in Nevada, a danger-
ous precedent will be set for evaluating future
health insurance mergers across the nation.”
Notably, Velasquez’s letter followed a hearing on
the merger that the House Small Business
Committee held in October, at which several
witnesses testified in opposition to the transac-
tion. 

Subsequently, on Nov. 21, the speaker of the
Nevada Assembly, Barbara Buckley, also sent a
letter to the DOJ, urging that it “closely scruti-
nize” the transaction. While noting that the
Nevada Insurance Commissioner had already
approved the transaction, Buckley warned that
“the potential for monopsony as a result of this
merger is a grave concern for many of Nevada’s
health care providers,” and suggested that the
imposition of conditions on the transaction,
similar to those imposed by the DOJ when
UnitedHealth merged with Pacificare in 2005
(requiring the divestiture of certain assets in
Colorado and Arizona as a precondition to
approval) would be appropriate in this transac-
tion as well.

Next, on Dec. 11, union opposition to the
transaction surfaced as well, as Service
Employees International Union Local 1107,
which represents Nevada nurses and health care
workers, also weighed in against the transaction.
Claiming that the transaction would “lead to an
unprecedented level of consolidation and will
create a dominant health insurer in Clark

County,” the union urged the DOJ to take
action to stop the transaction, as well.

Finally, in late December, Clark County
Commission Chairman Rory Reid announced
that even if the DOJ approves the transaction,
the county may file an action in court seeking to
block the transaction. To that end, the commis-
sion has scheduled a meeting for early January
to vote on whether it will take such action.
However, quite significantly, an action by the
county would not bar the parties from complet-
ing their transaction (assuming DOJ approval
was granted), but could likely obtain some
structural concessions from the parties if suc-
cessful.

Whether any of these eleventh-hour efforts will
have any effect remains to be seen. DOJ’s deci-
sion on the transaction is expected any day, and
will undoubtedly be the subject of significant
controversy no matter how DOJ ultimately
comes out on the transaction.

The McCarran-Ferguson Act Outlasts
Senator Lott’s Term in the Senate,
But Has the Repeal Movement Been
Silenced for Good?

In early 2007, Sen. Trent Lott, R-Miss., led a
vigorous attack of the McCarran-Ferguson Act,
claiming that the time had come for its repeal.
To that end, in February of last year he co-spon-
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sored the “Insurance Industry Competition Act
of 2007” (S. 618), which would have repealed
the Act in all respects. Introduced shortly after
the Antitrust Modernization Commission had
also questioned whether McCarran might very
well have outlived its usefulness, Lott’s bill pre-
sented the most significant challenge to
McCarran since the early 1990s. However,
despite Lott’s efforts, the legislation ultimately
stalled in the Senate Judiciary Committee, and
with Lott’s decision to retire from the Senate at
the end of 2007, the looming question is
whether the clamor for McCarran’s repeal will
“retire” with him.

The origins of Lott’s interest in McCarran
repeal are, by now, well known. After his home
was destroyed by Hurricane Katrina, Lott had a
significant dispute with his insurer concerning
the scope of his homeowner’s coverage and
whether his loss was covered under his policy.
Ultimately, the dispute led to Lott’s filing of a
lawsuit against his insurer. At the same time,
Lott made several widely reported statements in
which he claimed that the McCarran-Ferguson
Act permitted the insurance industry to engage
in anticompetitive conduct that was detrimental
to policyholders, and therefore the time had
come for its repeal. Seeking to accomplish just
that, Senators Lott, Leahy, D-Vt., and Specter,
R-Pa., subsequently introduced S. 618 in
February of last year. Only days later, McCarran
repeal legislation was also introduced in the
House (H.R. 1081). In early March, the Senate
Judiciary Committee held a hearing on the bill,
and Lott testified before the committee in favor

of McCarran’s repeal. In short, the legislation
appeared to be on a “fast track” towards passage,
with supporters on both sides of the aisle in
both the Senate and the House.

However, this was certainly not the first time
that McCarran has come under attack, and pro-
McCarran forces quickly responded by con-
tending that the McCarran-Ferguson Act did
not permit insurers to engage in anticompetitive
conduct and that repeal would cause more harm
than good to policyholders. By May, optional
federal chartering legislation had also been
introduced, and the two issues – McCarran
repeal and an optional federal charter – became
somewhat intertwined, further slowing the
McCarran repeal momentum. Consequently,
months passed, and during that time Lott
resolved his dispute with his insurer in a confi-
dential settlement. Thus, despite Lott’s
announcement at the time that, “Insurance
companies are going to hear from me for the
rest of my life,” his attacks on the insurance
industry seemed to subside, and it was begin-
ning to look like McCarran had weathered the
strongest challenge to its continued existence
since the early 1990s. Lott’s subsequent
announcement that he would retire at year’s end
only served to strengthen that prediction.

Nevertheless, recent events suggest that it may
still be a bit premature for the pro-McCarran
forces to declare a complete victory. In
announcing his retirement, Lott stressed his
continuing commitment to insurance industry
reform. More significantly, however, Leahy, who

chairs the Senate Judiciary Committee, recently
gave a clear indication that his interest in
McCarran repeal also remains strong. In a Dec.
12 statement opposing legislation that would
have capped medical malpractice awards, Leahy
stated that, “Instead of blaming lawyers and the
victims of medical malpractice (for high damage
awards), we should look at the special treatment
federal law currently bestows on the insurance
industry – a blanket exemption from the feder-
al antitrust laws. When the insurance industry
operates outside the structures of the antitrust
laws and is allowed to collude to set rates, our
healthcare system, our physicians and their
patients, suffer.”

Accordingly, despite Lott’s retirement, we may
not yet have heard the last word from this
Congress on McCarran repeal. Stay tuned for
more legislative activity in 2008.

For more information on this topic, please contact,
James M. Burns, Antitrust Team Chair, at
202.327.5087 or jmburns@williamsmullen.com
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