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Navigating Risks in the Purchase  
and Sale of Seniors Housing Communities —  
Insights on HUD Loans, Successor Liability,  

Federal Audit Programs and Other Key Regulatory Considerations

Authored by Joel R. Nied, Derek W. H. Kung and Daniel D. Santos

Recent changes in the law and financing landscape have often complicated sales transactions of senior living com-

munities. The changes range from financing trends that lead to unexpected delays and complications prior to 

closing to an increase in regulatory oversight and auditing that can lead to unanticipated post-closing liability. The 

key to navigating these issues is foresight. With knowledge of the potential issues, the parties to a transaction can 

allocate the risks between themselves and plan for the inevitable legal, regulatory and administrative obstacle course.

I. THE UNEXPECTED PRE-CLOSING HUD BURDEN
Many seniors housing owners have turned to loans insured by the U.S. Department of Housing and Urban 

Development (“HUD”) due to the dearth of conventional financing combined with record low interest 

rates. HUD loans have proven beneficial to owners by lowering debt service and otherwise providing a 

favorable, and available, source of financing or refinancing. Those loans, however, create hurdles when there 

is a change in the operator of a facility that is leveraged with a HUD-insured loan. 

HUD needs to approve the new operator of a facility prior to the transfer of operations. Depending on how 

the transfer is structured, the process can be complicated and drawn out or relatively straightforward and 

quick. If the transfer of operations is structured as some sort of asset sale, which is the typical method, it will 

be more complicated and drawn out.

HUD requires a new operator, with the assistance of the owner/mortgagor, to submit a “Change of Opera-

tor” package to HUD. The list of items that need to be submitted is a subset of the “Transfer of Physical 

Assets,” or “TPA” list. 

Completing the TPA list is a formidable task. Completing the Change of Operator package also requires a 

fair amount of work. One of the first tasks for the new operator, however, is to convince the lender, or mort-

gagee, that the change of operator procedure is not a “TPA”. The checklist and procedure required by HUD 

when there is a change of operator is often referred to as a “TPA.”  That terminology, however, is incorrect, 

and the use of it can lead to unnecessary expense. A true “TPA” is called a “Full TPA.” That procedure, 
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2 American Seniors Housing Association

however is triggered when a facility is sold, and the buyer assumes the HUD-insured loan. The terminol-

ogy is important because mortgagees will often charge a fee for a TPA review, but will not charge a fee for a 

change of operator review. The reason the mortgagee needs to be contacted in the first place is because Item 

2 on the Preliminary Approval change of operator checklist is “Consent by the Mortgagee.”

The other items on the checklist range from those that are easy to obtain to those that require patience, 

perseverance and a good working relationship with HUD staff. Some, such as resumes of the principals of 

the new operator and an organizational chart, can simply be generated by the new operator. Others require 

third party consent or generation, such as the mortgagee’s consent, an attorney’s opinion and evidence of 

property and liability insurance coverage. Finally, some items require both HUD and third party review and 

approval, including the deposit control agreement and, if applicable, the new lease. 

The HUD approval process can take up to 120 days. The HUD staff is typically diligent and mindful of 

buyers’ and sellers’ deadlines; however, they are overworked and understaffed. Consequently, the change of 

operator process is fraught with bureaucratic delays. Notwithstanding the inevitable delays, HUD’s review is 

not entirely perfunctory. 

HUD will undertake its typical review of the previous participation in HUD loans by the principals of the 

new operator. HUD will also require the new operator to sign standard form documents, such as a regula-

tory agreement. HUD may, however, undertake a more invasive role in the change of operator process. One 

example deals with the structure of the lease. A few years ago, HUD prohibited the use of a lease structure 

whereby a master tenant leased multiple facilities pursuant to a master lease. Now, HUD regularly requires a 

master lease when ten or more facilities have the same or affiliated owners. Interestingly, HUD vacillates on 

the necessity of a master lease when fewer than ten facilities are involved. In at least one case, HUD in-

structed a new operator of a four-facility portfolio to eliminate the master lease structure and enter into four 

individual leases between each operator and each landlord. 

Overall, the change of operator procedure is complicated, time consuming and is subject to the whims of 

third parties. There is, however, a simpler procedure that reduces  the amount of processing time and elimi-

nates the discretionary control of at least one third party.

In lieu of undertaking a lease assignment, parties should consider the sale of the existing tenant itself. In 

other words, if “Party A” is the current operator, then “Party B”, who desires to operate the facility, should 

avoid obtaining an assignment of Party A’s lease. Rather, Party B should buy Party A. 

An acquisition, as opposed to a lease assignment, makes the process significantly less complicated for one 

simple reason:  there is no change of operator. Because there is no change of operator, you can avoid the 

lengthy HUD approval process for change of operator. Even in an operator acquisition, however, HUD 
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plays a role, albeit a much diminished one:  HUD requires a review and approval of the new principals’ 

previous participation in HUD. That process is fairly straightforward and familiar to anyone who has been 

involved in a facility with a HUD-insured loan. Most importantly, the process is much shorter and simpler 

than the change of operator procedure.

Some who contemplate using the acquisition route are concerned that it exposes the new operator/acquiror to 

additional liability. Risk, however, can be assigned to the parties contractually per the acquisition agreement 

between the parties. The acquisition may make other aspects of the transaction simpler than the change of 

operator. For example, there is no need for a lease assignment because the landlord and tenant do not change. 

Depending on the lease terms, however, a change of ownership of the tenant may require the consent of the 

landlord. Because the tenant does not change, there is no need for a new regulatory agreement, an attorney’s 

opinion or any of the other documents that are required by HUD in a change of operator scenario.

The acquisition method does not work under all circumstances. Sometimes the change of operator proce-

dure is the only viable method. In either case, it is important that the parties to a transaction anticipate the 

issues that arise when a deal involves facilities encumbered by HUD-insured loans. 

II.  Licensing, Changes in Ownership  
and Successor Liability
Another key component to a successful merger, acquisition or sale of a seniors housing facility is staying 

abreast of the laws and regulations governing the approvals needed from federal and state regulators in con-

nection with the transaction. Most state laws require some form of licensure or certification of assisted living 

facilities (“ALFs”) and continuing care retirement communities (“CCRCs”). Independent living communi-

ties generally do not have a separate state licensing requirement, given that they are more akin to an apart-

ment complex rather than a facility that furnishes health care and related services. 

State Regulation
ALF licensing or certification requirements can vary widely among the states, and the same holds true for 

CCRCs. Therefore, it will be critical that the parties to a transaction review state laws where the facility 

is located to determine what notification or approval requirements are applicable to that facility given the 

structure of the transaction (e.g., stock purchase, asset purchase, merger, change in ownership of the facility, 

or its direct or indirect parent/holding company). There are some states that take the position that a facility 

license is specific to its holder and the location, and is not assignable. Virginia, for example, is a state that 

does not permit assignment of an ALF license. In that situation, a buyer will need to file an application for 

initial licensure of the ALF. See 22 Va. Admin. Code §§ 40-80-60, -70. 
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Assisted Living Communities 
Given the significant differences between ALFs and CCRCs, it should come as no surprise that they are 

regulated quite differently. An ALF has a pretty singular focus, which is to provide a long term care option 

for individuals (generally seniors) that combines housing and other supportive services for those who cannot 

live independently in a private residence, but who do not need the continuous medical care provided by a 

nursing home. Accordingly, ALFs are typically licensed by state departments of health or a similar agency. 

An ALF regulator is primarily concerned with ensuring that facility personnel and other third party indi-

viduals are properly qualified and trained to provide services to residents, enforcement of physical plant 

requirements, ensuring that adequate disclosures are given to residents, and other matters. A typical change 

in control requirement for an ALF would provide that:

•   seller must notify the state regulator at least 60 days prior to the date of transfer of ownership; 

•   buyer must file an application for transfer of ownership with the state regulator at least 60 days prior  
to the effective date; and 

•   buyer shall notify the ALF’s residents of the change in ownership within seven (7) days after  
buyer’s receipt of its new ALF license. 

See Fl. Stat. § 429.12; Fl. Admin. Code § 58A-5.014. 

Continuing Care Retirement Communities
CCRCs, on the other hand, generally have a multi-prong purpose. They provide access for seniors to three 

levels of housing and care (independent living, assisted living and skilled nursing care) in a single campus-

like residential setting. CCRC regulation is primarily state based, and 38 states have laws that regulate 

CCRCs. A CCRC state regulator is primarily concerned with ensuring that the facility is financially solvent, 

enforcement of consumer protection initiatives, and monitoring quality of care issues. Because a CCRC’s 

services have a financial product aspect, they are sometimes licensed by state insurance or financial services 

departments, and twenty-one (21) states regulate CCRCs in this manner. Twelve (12) states regulate CCRCs 

through their health, social services or aging departments. The remaining five (5) states regulate CCRCs 

through another agency, such as the department of state or consumer affairs. Many states also separately 

license the ALF and nursing home components within a CCRC. 

A typical change in control requirement for a CCRC would state that:  

No license is transferable, and no license issued pursuant to this Article has value for sale or exchange 
as property. No provider or other owning entity shall sell or transfer ownership of the facility, or enter 
into a contract with a third-party provider for management of the facility, unless the Commissioner 
approves such transfer or contract.
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See N.C. Gen. Stat. § 58-64-15. As one alternative, Virginia, for example, simply requires that at least thirty 

(30) days advance written notice be given to the State Corporation Commission (rather than prior approval) 

for a change in ownership of a CCRC. See Va. Code. Ann. § 38.2-4906. 

Timing 
Because an ALF regulator often has different concerns than a CCRC regulator, the licensing process for 

each type of facility can be very different. Therefore, the procedures a buyer must undertake for a change in 

control for an ALF may be very different from those needed for a CCRC. Depending on the state licens-

ing process, the timing of this is often a critical aspect in planning a change in control transaction, as state 

licensing approvals can take anywhere from thirty (30) to sixty (60) days or longer, depending on the com-

pleteness of the application and how quickly an applicant can respond to a regulator’s follow-up questions. 

State certificate of need laws generally are not applicable to ALFs and CCRCs, but that should be confirmed 

on a state-by-state basis, particularly with respect to ALFs and the nursing home component of a CCRC. 

Federal Regulation
Another layer of regulatory approvals comes into play if a community submits claims for reimbursement to 

a government agency under the Medicare or Medicaid programs. While most ALF residents are private-pay, 

the large majority of states provide for Medicaid reimbursement for ALF residents either through Section 

1915(c) home and community-based services (“HCBS”) waivers, the Medicaid personal care state plan 

option, or Section 1115 demonstration programs. Most states use the HCBS waiver option. In addition, 

since CCRCs offer multiple types of long term care services within the community, each component may 

be treated separately for purposes of government reimbursement oversight. For example, if the ALF portion 

of a CCRC participates in Medicaid, then that aspect of the CCRC will need to comply with state Medic-

aid rules concerning any change in control with respect to the ALF. Similarly, if the skilled nursing facility 

(“SNF”) portion of a CCRC participates in Medicare, then that part of the CCRC must follow the Medi-

care rules for a change in control of the SNF. 

Medicaid and Successor Liability.  While the Medicaid program is jointly funded by the federal govern-

ment and each respective state, it is actually administered at the state level. Therefore, the requirements  

for enrollment and certification by ALFs in Medicaid are specific to each state’s program. An important 

consideration for a change in control transaction is whether the buyer will assume the seller’s ALF Medicaid 

provider agreement. The rules for assuming or rejecting a Medicaid provider agreement vary from state to 

state. This analysis is relevant because of successor liability concerns. If a buyer assumes a seller’s Medicaid 

provider agreement, the buyer may also be assuming seller’s Medicaid liabilities for overpayments to seller, 

civil monetary penalties and potentially other liabilities. There are thirty (30) states that have laws  
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addressing Medicaid provider successor liability. These laws may establish the requirements necessary to 

assume or reject a Medicaid provider agreement, and they may describe the types of transactions that are 

subject to successor liability analysis (e.g., stock purchase, asset purchase, change in ownership of parent, 

based on the specific type of facility involved, etc.). 

Medicaid successor liability laws may also identify what obligations each of the seller and buyer (successor) re-

tain, jointly or severally, with respect to the Medicaid provider agreement after a change in control transaction. 

For example, Virginia law requires that a provider reimburse the state for overpayments made for Medicaid 

services once it has filed its final cost report after sale of the facility. If the provider fails to repay overpayments, 

then the Virginia Department of Medical Assistance Services (“DMAS”) may reduce Medicaid reimburse-

ment due to any successor-in-interest in the amount of the overpayments owed by seller. DMAS also has the 

authority not to enter into a provider agreement with the buyer, unless it receives assurance from the buyer 

that it will repay overpayments that were owed by the seller. See Va. Code Ann. § 32.1-325.1:1. 

Illinois law, on the other hand, requires the Department of Public Health (“DPH”), upon notification of 

a provider change in ownership, to notify the buyer of its obligation to assume liability for repayment to 

DPH of overpayments made to the seller. See 89 Ill. Adm. Code § 140.11(d). The obligation for repayment 

applies regardless of whether the overpayment was paid to a prior or current owner/operator, and the obliga-

tion is joint and several. See 89 Ill. Adm. Code § 140.12(l). With respect to long term care providers, when 

there is a change in ownership of a facility or it is leased to a new operator, the Medicaid provider agreement 

is automatically assigned to the buyer or new lessee. 

If a buyer determines that it does not want to assume a Medicaid provider agreement, the buyer will need 

to be sure that it complies with applicable state law so that rejection of the agreement is effective. One of 

the disadvantages of rejecting a Medicaid provider agreement is that the buyer will need to go through the 

initial Medicaid provider enrollment process. Depending on the state involved, this can be a lengthy process 

and may impact the timing of the transaction and the types of patients that buyer can see post-closing.  

Medicare and Successor Liability. There are similar concerns in deciding whether to assume or reject a 

Medicare provider agreement. However, that issue will be governed by federal law. Therefore, a state-by-state 

analysis is not critical as it is with each state Medicaid program. Seniors housing facilities typically are not 

Medicare-enrolled providers, as there generally is no Medicare benefit. As noted above, an exception would 

be the skilled nursing facility component of a CCRC. When it comes to successor liability, the same basic 

concerns exist for Medicare provider agreements, as compared to Medicaid provider agreements, and they 

involve whether a buyer should accept assignment of a seller’s Medicare provider agreement. 
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The regulations governing assignment of a Medicare provider agreement state that “[w]hen there is a change 

of ownership … , the existing provider agreement will automatically be assigned to the new owner.”   

42 C.F.R. § 489.18(c). A “change of ownership” for a provider that is a corporation means:

[t]he merger of the provider corporation into another corporation, or the consolidation of two or 

more corporations, resulting in the creation of a new corporation… Transfer of corporate stock or the 

merger of another corporation into the provider corporation does not constitute change of ownership. 

42 C.F.R. § 489.18(a)(3). Section 2(F) of the CMS-855A Form, which is the Medicare provider enroll-

ment application, clarifies the assignment issue by asking applicants in a change of ownership transaction 

whether or not the buyer will be accepting assignment of the seller’s provider agreement. If buyer elects 

not to accept assignment, then seller’s Medicare provider agreement will be terminated, and buyer will be 

treated as a new applicant. 

With respect to Medicare provider agreements, the importance of dealing with successor liability issues early 

in a transaction is critical given the well established case law arising out of Deerbrook Pavilion v. Shalala, 235 

F.3d 1100 (8th Cir. 2000), cert. denied, 122 S. Ct. 454 (2001) and United States v. Vernon Home Health, 

Inc., 21 F.3d 693 (5th Cir. 1994), cert. denied 115 S. Ct. 575 (1994). In Deerbrook, a federal appeals court 

ruled that a successor operator of a nursing facility was liable for civil monetary penalties that were incurred 

prior to the date it succeeded the prior owner, even though the successor had no knowledge of the liabilities. 

In Vernon, a federal appeals court ruled that the buyer of assets of a provider who assumed seller’s provider 

number was liable for any Medicare overpayments that seller may have received. 

Because of cases like Deerbrook and Vernon, providers began to explore different ways to avoid successor 

liability in mergers and acquisitions, such as through rejecting assignment of a provider agreement and 

structuring deals as asset purchase transactions and not stock purchases. However, a November 5, 2007 

memorandum, No. S&C-08-03 (“CMS Memo”) from the Director of the Centers for Medicare and Medic-

aid Services (“CMS”), Survey and Certification Group, makes rejecting seller’s Medicare provider agreement 

and applying for a new agreement a difficult route to take from an operational perspective. Prior to the 

CMS Memo, an initial certification took approximately six to nine months to complete. The CMS Memo 

puts initial Medicare certification surveys near the bottom of CMS’ priority list. While CMS subsequently 

issued guidance (No. S&C-08-13, dated March 7, 2008) that modestly raises the survey priority for certain 

facilities, a nursing facility applicant can still face significant delays in obtaining its initial Medicare certifica-

tion. Until it obtains Medicare certification, a facility will be limited to seeing private pay patients only or 

not charging its Medicare patients. 
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As explained above, it is critical for buyers and sellers in a merger, acquisition or change in ownership of a 

seniors housing facility to identify and analyze necessary regulatory approvals early on in the transaction 

process. These considerations will have far-reaching impacts during the transaction and well after closing. 

Regulatory approvals will influence when closing occurs and what terms the parties incorporate into their 

transaction documents. Identifying successor liability obligations under Medicare and Medicaid will also 

affect the post-closing environment, and should cause the parties to include protections in their transaction 

documents to address these potential liabilities. 

III.  GOVERNMENT AUDIT CONTRACTORS  
& EXPOSURE TO OVERPAYMENT LIABILITY

Government Audit Programs
Post-closing liability for overpayment of government program reimbursement has become a greater concern 

for parties to a transaction because of heightened regulatory scrutiny. SNF operators are increasingly worried 

about the administrative burden and potential costs of stepped up enforcement efforts from Zone Program 

Integrity Contractors Program Safeguard Contractors (“ZPICs”)/Program Safeguard Contractors (“PSCs”)1, 

Recovery Audit Contractors (“RACs”)2, and Medicaid Integrity Contractors (“MICs”) 3. 

Since RACs have become active, it has become more common for providers to challenge a fiscal intermedi-

ary’s decision to reopen a claim. An initial determination or reconsideration made by a fiscal intermediary 

may be reopened by CMS.4 The regulations permit reopening within one year from the initial determina-

tion or redetermination for any reason, and within four years for good cause.5 The regulations also state  

that a decision to reopen is final and not subject to appeal.6 The internal process a recovery contractor must 

go through to determine if good cause exists to reopen a claim is set forth in the regulations, but the deter-

mination to reopen for good cause (whether good cause actually exists) is not appealable by a provider.  

1   ZPICs are replacing PSCs and are “responsible for ensuring the integrity of all Medicare-related claims under Parts A and B (hospital, skilled nursing, 
home health, provider and durable medical equipment claims), Part C (Medicare Advantage health plans), Part D (prescription drug plans) and coordina-
tion of Medicare-Medicaid (Medi-Medi).”  Press Release, Centers for Medicare & Medicaid Services, CMS Enhances Program Integrity Efforts to Fight Fraud, 
Waste and Abuse in Medicare (Oct. 6, 2008).

2   The Tax Relief and Health Care Act of 2006 required that CMS implement a permanent RAC program.
3   MICs are part of the Medicaid Integrity Program. Section 6034(e)(3) of the Deficit Reduction Act of 2005 requires CMS to contract with auditors to 

review Medicaid claims for fraud and abuse, e.g., MICs. Each state is covered by three MICs:  the review MIC, audit MIC, and education MIC. Review 
MICs are responsible for selecting providers for audit using certain algorithms to mine Medicaid data for aberrations. The audit MIC performs the audit. 
Providers may be subject to one of three different types of audits: 1) a focused desk or onsite audit, 2) a comprehensive desk or onsite audit at the pro-
vider’s facility, or 3) a cost report audit. 

4   42 U.S.C. § 1395ff(b)(1)(G).
5   42 C.F.R. § 405.980(b)(1)-(2).
6   42 C.F.R. § 405.980(a)(5).
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This regulation was challenged by various providers, and courts have consistently upheld rulings that deter-

mination of good cause in a reopening is not subject to appeal.7

Hospitals have largely been the focus of RAC audits to date. As of June 30, 2011, RAC corrections have 

totaled over $592 million for 2011.8 However, HealthDataInsights, the Region D RAC, has been approved 

to review SNF consolidated billing issues. Connolly, the Region C RAC, has been approved to review (i) 

payments for ambulatory surgical center services provided to beneficiaries during SNF stays covered under 

Medicare Part A,9 and (ii) payments for durable medical equipment provided to beneficiaries during SNF 

stays covered under Medicare Part A.10 All audit issues must be approved by CMS before a RAC can address 

a particular issue. Each RAC publishes a list of approved issues subject to audit on its website. 

In December 2010, the U.S. Department of Health and Human Services (“HUD”), Office of Inspector 

General (“OIG”) issued a report entitled “Questionable Billing by Skilled Nursing Facilities.”  The OIG 

identified improper resource utilization group categorization for therapy and activities of daily living as 

potential areas of overpayment. CMS, in its October 28, 2010 response to the report, indicated that it 

would “determine whether additional safeguards, including thresholds, shall be put in place by the Medicare 

Administrative Contractors to target their efforts to identify and prevent inappropriate billing.” As a result, 

the skilled nursing industry should expect increased audit activity.11 

Considerations for Parties to Address Audit Exposure
It would be prudent for both sellers and buyers of SNFs to revisit how their purchase agreements handle 

overpayment issues among the parties. A buyer should not rely on representations and warranties alone. A 

blanket indemnification obligation for all overpayment claims is a useful technique. There are unanswered 

questions in the audit world that may leave too much ambiguity as to whether a representation has been 

breached. For example, if an underlying inpatient hospital stay (a third party issue) is later successfully 

7   Morton Plant Hosp. Ass’n v. Sebelius, 747 F. Supp. 2d 1349 (M.D. Fla. 2010); Hosp. Comm. for the Livermore-Pleasanton Areas v. Johnson, 2010 U.S. Dist. 
LEXIS 27821 (N.D. Cal. Mar. 24, 2010); Palomar Med. Ctr. v. Sebelius, 2010 U.S. Dist. LEXIS 76089 (S.D. Cal. May 11, 2010); Palomar Med. Ctr. v. 
Sebelius, 2010 U.S. Dist. LEXIS 76093 (S.D. Cal. July 28, 2010); Trs. of Mease Hosp., Inc. v. Sebelius, 2010 U.S. Dist. LEXIS 83506 (M.D. Fla. July 26, 
2010).

8   https://www.cms.gov/Recovery-Audit-Program/Downloads/FFSUpdate.pdf
9   Approved March 16, 2011.
10   Approved August 30, 2011.
11   It is worth noting that RACs receive a contingency fee for all overpayments and underpayments. Accordingly, there is a clear incentive for each RAC to 

be as productive as possible. The contingency fee for each region is as follows: Region A -12.45%; Region B - 12.50%; Region C - 9%; and Region D - 
9.49%.
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challenged by a RAC for not being medically necessary, then does that mean that the SNF post-hospital 

extended care services get denied?12 If certain billing representations have been qualified by knowledge, there 

may be no breach of a representation. 

Sellers should consider adding “no hunt” language. “No hunt” covenants typically come up in the context 

of environmental issues, where the buyer agrees not to go looking for an environmental problem. The same 

concept can be applied to overpayments. Sellers can negotiate a covenant that the buyers not hunt for an over-

payment. From the buyer’s perspective, the buyer should consider including self-disclosed overpayments in 

the indemnification provision of the purchase agreement. There is a constant tension between the interests of 

sellers and buyers concerning these issues. Increasingly, providers are performing self-audits. Providers gener-

ally have the ability to self-disclose overpayments, which can potentially reduce false claims act exposure.

Buyers should ensure that the indemnification survival period is adequate. Buyers should also consider 

carving out overpayment claims from short survival periods, as is typically done in private equity deals. It is 

not uncommon to see overpayment issues being handled similar to tax issues, with a blanket carve out from 

caps, baskets, and limited survival periods. On the other hand, if a seller agrees to a statute of limitations 

survival period, then the seller must be prepared to be on the hook for claims going back four years (or more 

in some instances). It should also be emphasized that RACs have the powerful tool of extrapolation, and 

therefore the potential exposure can be extremely high.

While overpayment issues may have been a second or third tier issue to parties negotiating a deal in the past, 

the expectation of increased audit activity should motivate sellers and buyers to pay more attention to how 

they are dealing with pre-closing overpayment claims.

IV. DEALING WITH THE PROBLEMS  
 THAT INEVITABLY ARISE

No matter how carefully the parties draft the blueprints for an acquisition and the post-closing issues, it is 

unavoidable that parties to some transactions will experience a difference of opinion as to whether the trans-

action went as planned. 

12    Medicare Benefit Policy Manual, Chapter 8, Section 20 requires that “to qualify for post-hospital extended care services, the individual must have been 
an inpatient of a hospital for a medically necessary stay of at least three consecutive calendar days.”  Section 20.1 does, however, state that “[m]edical ne-
cessity will generally be presumed to exist.”  For an SNF to be penalized for a retroactive determination that a resident’s prior hospital stay was not medi-
cally necessary is not a logical position. The SNF would have no way of knowing, as SNF’s do not do an independent analysis of the medical necessity of 
residents’ hospitalization. Nor would the SNF ever know that a hospital’s determination has been challenged retroactively. However, if such an argument 
were successfully made by a RAC, the buyer of an SNF would not want to be in a position to fight over whether certain representations or warranties 
were breached. The best outcome is to have successfully negotiated indemnification coverage in the applicable purchase agreement. 
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No party trying to get a deal closed thinks too much about post-closing disputes, but the reality is that a 

contract’s dispute resolution provisions often determine whether a party ultimately benefits from its bargain. 

When litigation arises, the two standard provisions that have the greatest impact on post-closing disputes 

relate to attorneys’ fees and arbitration. Most parties want these provisions in their contracts without giving 

sufficient thought to their long range goals under the deal. In post-closing disputes, these provisions can 

limit the parties’ options, inhibit resolution of disputes, and even encourage litigation. While such provi-

sions are often a good idea, parties should be aware of both the benefits and burdens of such clauses.

Contracting parties always like the idea of being able to recover their attorneys’ fees, as most courts enforce 

the “American Rule” under which parties bear their own litigation costs absent an agreement to the con-

trary. The standard attorneys’ fees provision simply provides that “in the event of a dispute” the prevailing 

party will be entitled to recover its attorneys’ fees and costs incurred in the dispute. Most parties enter into 

agreements in good faith and like the attorneys’ fee provision because they think, “I’ll never breach the 

agreement, so if the other guy does, I want to get my fees.”  The reality is that reasonable parties can dis-

agree regarding the required performance under an agreement, and if you lose the dispute, the attorneys’ fee 

provision can significantly increase your liability risk. 

This increased liability could also inhibit a party in managing its contractual obligations. For instance, 

when a party wants to walk away from an obligation, the other party’s ability to recover its fees can alter the 

cost-benefit analysis. Frequently in larger transactions, the dispute is significant enough in value that the 

attorneys’ fees can be extremely high. While the specter of an attorneys’ fee award can inhibit a party from 

breaching the agreement or from asserting frivolous claims, such provisions can also be a significant source 

of liability should a party breach the contract.

This is not to say that attorneys’ fee provisions should never be included in a contract − in most situations, a 

party will want the protection they provide. Rather, the purpose of this discussion is merely to warn con-

tracting parties that the provisions can cut both ways in a post-closing dispute. Accordingly, thought should 

be given to the party’s anticipated post-closing goals in determining whether to include such provisions. 

Similarly, an arbitration clause can have unintended consequences in the event of a post-closing dispute. 

While arbitration is widely viewed as a more efficient, and therefore less expensive, way to resolve com-

mercial disputes, many times the legal fees and costs associated with arbitration can equal, and even exceed, 

the cost of traditional litigation. Typically, arbitration provisions in commercial contracts are enforceable. 

The provisions of these arbitration clauses can take many forms and provide various requirements as to the 

number of arbitrators, the arbitration rules to be applied, and the amount of discovery that will be permit-
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ted. While arbitration clauses allow for some flexibility — for instance, parties with a discovery limitation 

in their contract will often agree to conduct some level of discovery − it varies from case to case whether 

the procedures a party has agreed to are beneficial to its case. If your contract does not permit depositions, 

but such discovery is the only way to obtain certain facts from third parties, than you may be prejudiced in 

presenting your case.

In some cases, however, the full range of discovery is permitted, and the arbitration procedure differs from a 

typical court case only in the fact that the parties are paying the arbitrator to resolve the issues, instead of a 

judge or jury. Obviously, the arbitrator (or panel of arbitrators) is a significant additional cost. Many parties 

who thought they were limiting their expenses with arbitration have discovered that it can be an expensive 

ordeal. In addition, many dispute resolution provisions contain a minefield of notice requirements and 

intermediate steps prior to filing arbitration. From a litigator’s perspective, the more straightforward and 

objectively reasonable the arbitration provision, the better. If the purpose is to simplify the dispute resolu-

tion process, procedural complexities should be avoided. Of course, one of the primary benefits of arbitra-

tion is that the parties’ dispute can be kept confidential, and consideration should be given to that priority 

when considering the inclusion of an arbitration clause in the contract. Suffice it to say, however, the parties 

should be aware of the requirements and ramifications of arbitration should a post-closing dispute arise.

87273_ASHA_brief.indd   12 2/1/12   10:38 AM



American Seniors Housing Association 13

ABOUT THE AUTHORS

JOEl R. NiEd

Joel R. Nied is the chairman of the Williams Mullen Long Term Care Industry Service Group.  He focuses his practice on mergers and 
acquisitions, corporate commercial law, corporate contracts and debt and equity financings. He has extensive experience representing 
both buyers and sellers of long term care operations and real estate.  He has represented both lenders and investors in HUD-insured 
and conventional financing.  Mr. Nied is licensed to practice in Georgia, Pennsylvania and Virginia.

dEREk W. H. kUNg 

Derek W. H. Kung is a member of the Williams Mullen Long Term Care Industry Service Group and the firm’s Corporate and Health 
Care Practice Groups. Mr. Kung’s practice focuses on transactional matters, such as joint ventures, debt and equity financing, mergers 
and acquisitions, and complex corporate restructuring. Mr. Kung advises health care clients on matters pertaining to state and federal 
self referral laws, anti-kickback laws, and HIPAA. He has represented skilled nursing facilities in state licensure and Medicare certifica-
tion matters and assisted living facilities in state licensure matters. Representative work includes representing clients in the acquisition 
of skilled nursing facilities, assisted living facilities, home health agencies, behavioral health providers, a concierge medicine practice, 
and various non-health care enterprises.  Mr. Kung is licensed to practice law in Massachusetts and Virginia. 

dANiEl d. SANTOS

Daniel D. Santos is a member of the Williams Mullen Long Term Care Industry Service Group and the firm’s Health Care Practice Group.  
Mr. Santos counsels health care providers and long term care facilities in transactional matters, including joint ventures, mergers and 
acquisitions, affiliations, payor and vendor contracting, and other business transactions.  Mr. Santos has extensive experience providing 
regulatory and compliance advice to providers concerning health care reform initiatives, HIPAA, federal and state fraud and abuse laws, 
Medicare and Medicaid reimbursement matters, licensure and credentialing, patient care issues, and certificates of need, among other 
matters.  Mr. Santos is licensed to practice law in New Jersey, Pennsylvania and Virginia.

87273_ASHA_brief.indd   13 2/1/12   10:38 AM



5225 Wisconsin Avenue, NW 
Suite 502 

Washington, DC, 20015
(202) 237.0900

FAX (202) 237.1616
www.seniorshousing.org

87273_ASHA_brief.indd   14 2/1/12   10:38 AM


