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The North Carolina certificate of need
(“CON”) law, G.S. §§131E-175, et seq.
requires that a person obtain a CON prior to
developing, or engaging in other activities
regarding a “new institutional health service,”
as that term is defined in the statute.  See G.S.
§131E-178.  The CON law sets forth criteria
for the issuance of CONs
generally and the CON
regulations contain special
criteria for particular types
of health services.  See
G.S. §131E-183, 10A
N.C.A.C. 14C.1100, et
seq. The agency charged
with principal responsibil-
ity for enforcing the CON
law is the CON Section (currently headed by
Ms. Lee B. Hoffman) within the Division of
Health Service Regulation (“DHSR”) of the
Department of Health and Human Services
(“Department”).  The State Medical Facilities
Plan (“SMFP”), issued each year by the
Department, establishes the official need
determinations for new institutional health
services in the state and includes a schedule of
CON reviews for the year, listed by first day of
the scheduled review period.

The process of issuing a CON, including pos-
sible appeal to the state appellate courts, can

be divided into four stages: (a) initial review by
the CON Section; (b) contested case hearing
before an Administrative Law Judge (“ALJ”)
from the Office of Administrative Hearings
(“OAH”); (c) issuance of the Department’s
final agency decision; and (d) appeal to the
North Carolina Court of Appeals and then to
the North Carolina Supreme Court.  Each of
these stages is discussed briefly below, followed
by a discussion of settlement.

A. INITIAL REVIEW BY THE CON SECTION

The review process begins with submission by
an interested party of a letter of intent to the
CON Section.  See 10A N.C.A.C. 14C.0201.
A conference may be substituted for the letter.
Id. (b).  The letter describes the proposed proj-
ect and provides other information specified in
the applicable regulations.  Id. (c).  The CON
Section uses the letter of intent to determine
such matters as whether a CON is required
and, if so, the particular review in which the
project should be included.  The letter is due no
later than the deadline for the CON applica-
tion.  Id. (b).

The application is due no later than the 15th

day of the month preceding the beginning of
the scheduled review period.  If the 15th day
falls on a weekend or holiday, the application is
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due on the next working day.  10A
N.C.A.C. 14C.0203(b).  The CON
Section provides application forms for
use by applicants.  G.S. §131E-182(b);
10A N.C.A.C. 14C.0202(d).  A pre-
scribed fee must accompany the appli-
cation.  G.S. §131E-182(c); 10A
N.C.A.C. 14C.0203(b).

After receiving an application, the
CON Section first determines whether
it is complete for review.  10A
N.C.A.C. 14C.0203(c).  If it is com-
plete, notice to that effect is mailed to
the applicant prior to the start of the
review period.  Id. (d).  An applicant is
also given notice if the application is
not complete and has an opportunity
to submit additional requested infor-
mation up to the last working day
before the first day of the review peri-
od.  Id. (d), (e).  Amendments to appli-
cations, not including submission of
information requested by the CON
Section, are prohibited. 10A N.C.A.C.
14C.0204.  

Applications deemed complete are
reviewed by an analyst in the CON
Section.  The CON Section, through
the analyst and the section chief, deter-
mines whether the project proposed in
the application is conforming to, is not
conforming to, or is conditionally con-
forming to (i.e., conforming subject to
conditions imposed by the CON
Section) the applicable criteria in the
CON law and any special criteria in
applicable regulations.  See G.S.
§131E-183, 10A N.C.A.C.
14C.0207(a).  The review process
includes receipt of comments from
applicants and the public on the appli-
cations and, when required under
applicable regulations, a public hear-
ing.  G.S. §131E-185(a1)(1), (2).

The CON Section is required to issue a
decision which approves, approves with
conditions, or denies each application,
and a set of supporting findings and
conclusions.  G.S. §131E-186; 10A
N.C.A.C. 14C.0207.  The decision
generally takes the form of a letter to
each applicant stating the action on its
application. The findings and conclu-
sions, which comprise a single docu-
ment, analyze the conformity of all the
applications to each applicable statuto-
ry and regulatory criterion, and, in
competitive reviews, also set out a com-
parative analysis of the applications.
See G.S. §131E-186(b).

The review by the CON Section runs
from the first day of the review period
established in the SMFP through the
issuance of the CON Section’s deci-
sion.  The review period cannot exceed
150 days, plus five business days for the
issuance of the findings and conclu-
sions.  G.S. §131E-185(a1), (c), -
186(b); 10A N.C.A.C. 14C.0205(a),
(b), (d).  If there is no appeal from the
CON Section’s decision, the CON
must be issued within 35 days after the
CON Section’s decision, assuming all
conditions for issuance which can be
met by that date have been met.  G.S.
§131E-187(a).

B. CONTESTED CASE HEARING

Any affected person within the mean-
ing of the CON law may appeal from
the CON Section’s decision by filing
with the OAH a petition for contested
case hearing before an ALJ, to be con-
ducted in accordance with the North
Carolina Administrative Procedure
Act, G.S.§§150B-1, et seq.; G.S.
§131E-188(a). An appeal must
demonstrate that (1) the CON
Section’s decision deprived the peti-

tioner of property, ordered the peti-
tioner to pay a fine or civil penalty or
otherwise substantially prejudiced the
petitioner’s rights, and (2) the CON
Section exceeded its authority or juris-
diction, acted erroneously, failed to use
proper procedure, acted arbitrarily or
capriciously, and/or failed to act as
required by law or rule.  G.S. §150B-
23(a).  A petition is due within 30 days
after the decision.  G.S. §131E-188(a).
On or before filing the petition chal-
lenging a project which has been
approved, a bond for a minimum of
$5,000.00 up to a maximum of
$50,000.00 must be deposited with
the Superior Court in the county
where the proposed project would be
located. Id. (a1).

The contested case proceeds much like
a regular civil case, with discovery, dis-
positive motions, and, if not resolved
before then, a full evidentiary hearing
or trial.  See G.S. §§150B-22, et seq.;
Rules of OAH, 26 N.C.A.C. 3.0100.
The contested case hearing process cul-
minates in the issuance of a recom-
mended decision by the ALJ.  G.S.
§150B-34; see also G.S.§131E-188(a).
The recommended decision is due no
later than 270 days after the filing of
the petition for a contested case hear-
ing.  G.S. §131E-188(a).

C. FINAL AGENCY DECISION

The ALJ’s recommended decision,
together with the record of the contest-
ed case, then goes back to the
Department for a final agency deci-
sion, except that determinations that
OAH lacks jurisdiction and certain
other determinations disposing of all
claims in the case are deemed final and
are appealable to the Superior Court.
G.S. §150B-36.   The final agency
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decision maker, the Director of DHSR (currently Mr. Jeff
Horton), decides whether to adopt, reject, or modify the rec-
ommended decision.  See id.  Before making the final deci-
sion, the head of DHSR must give each party an opportuni-
ty to file exceptions to the recommended decision and to
present written arguments.  G.S. §150B-36(a).  The final
decision is due no later than 30 days after the Department’s
receipt of the official record of the contested case hearing,
G.S. §131E-188(a)(5), but the Department may extend the
deadline for its final decision an additional 30 days, for a total
of 60 days.  G.S. §131E-188(a).  The CON must be issued
within five days of the final agency decision or withdrawal of
the petition for contested case hearing, if there is such a with-
drawal, assuming all conditions which can be met by the date
of issuance have been met.  G.S. §131E-187(b).

D. APPEAL TO COURT OF APPEALS AND SUPREME
COURT

Any affected person who was a party in the contested case
may appeal from the final agency decision to the North
Carolina Court of Appeals.  G.S. §131E-188(b).  The appeal
may be based on the grounds that the Department’s findings,
inferences, conclusions and/or decision were in violation of
constitutional provisions, in excess of the Department’s statu-
tory authority or jurisdiction, made upon unlawful proce-
dure, affected by other error of law, unsupported by substan-
tial evidence in view of the entire record, and/or arbitrary,
capricious or an abuse of the Department’s discretion.  G.S.
§150B-51(b).  The notice of appeal, together with a bond, is
due within 30 days of receipt of notice of the final agency
decision.  G.S. §131E-188(b), (b1).  Such an appeal is there-
after subject to the various deadlines set forth in the North
Carolina Rules of Appellate Procedure.  G.S. §131E-188(b).
An appeal to the Court of Appeals generally takes about a
year, but can take substantially longer.

Appealing to the Court of Appeals does not automatically
stay the Department’s final decision or the issuance of the
CON.  To stop the issuance of the CON, a party must seek
an order to this effect from the Department and, if unsuccess-
ful, the Court of Appeals.  See G.S. §150B-48; Rule 23(a),
N.C.R. App. Proc.; Rule 62(d), N.C.R. Civ. P.

A party aggrieved by the decision of the Court of Appeals
may appeal as of right to the North Carolina Supreme Court
if there is a dissent from the Court of Appeals decision or if
substantial federal or state constitutional questions are
involved.  G.S. §7A-30.  In all other cases, a party wishing to
appeal must petition the Supreme Court for discretionary
review. G.S. §7A-31.  An appeal to the Supreme Court typi-
cally takes a year or more.  An order, which may be sought
from the Supreme Court, is needed to stay the Court of
Appeals decision pending the appeal to the Supreme Court.
See Rule 23(b), N.C.R. App. Proc.; Rule 62(d), N.C.R. Civ.
P.

E. SETTLEMENT

Settlement with other applicants and the CON Section is
permitted at any stage in the issuance of a CON.  See, G.S.
§150B-31(b) (settlement of contested cases).  Mediation is
routinely ordered in contested cases to promote settlement.
See G.S. §150B-23.1; Rules of OAH, 26 N.C.A.C. 3.0200.
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TIMETABLE FOR ISSUANCE OF CERTIFICATES OF NEED 
IN NORTH CAROLINA

Set forth below is a timetable presenting the principal deadlines in the process of issuing CONs
in North Carolina.

A.  CON SECTION REVIEW

Deadline Description

Last working day 15 Submission of letter of intent and CON application 
days before first day with fee
of review period

Date specified in SMFP First day of review period

15 days after first day of CON Section’s issuance of notice of deadline for 
review period submission of comments, and of time and place of

public hearing, if public hearing is required 
(G.S.§131E-185 (a1)(4))

30 days after first day of Submission of written comments to CON Section
review period (G.S. §131E-185 (a1)(1))

20 days after end of public Public hearing on applications, if public hearing
comment period is required (G.S. §131E-185(a1)(2))

90 days after first day of Regular deadline for issuance of decision 
review period (G.S. §131E-185(a1))

150 days after first day of Extended deadline for issuance of decision
review period (G.S. §131E-185(c))

Five business days after decision Issuance of findings and conclusions 
(G.S. §131E-186(b))

35 days after decision Issuance of CON, if no petition for contested
case is filed and applicable conditions of 
issuance satisfied (G.S. §131E-187(a))
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B. CONTESTED CASE HEARING

Deadline Description

30 days after CON Section’s Filing of petition for contested case hearing
decision on CON Section’s decision and of bond (G.S.

§131E-188(a), (a1))

15 days after filing of Assignment of ALJ to the case 
petition (G.S. §131E-188(a)(1))

90 days after assignment of Regular deadline for close of discovery
ALJ * (G.S. §131E-188(a)(2))

45 days after end of discovery* Regular deadline for evidentiary 
hearing (G.S. §131E-188(a)(3))

75 days after evidentiary Regular deadline for issuance of ALJ’s
hearing * recommended decision (G.S. §131E-188(a)(4))

270 days after filing of Absolute deadline for issuance of ALJ’s
petition recommended decision (G.S. §131E-188(a))

C.  FINAL AGENCY DECISION

Deadline Description

30 days after receiving Regular deadline for issuance by 
official record from OAH Department of final agency decision 

(G.S. §131E-188(a)(5))

60 days after receiving Absolute deadline for issuance by 
official record from OAH Department of final agency decision

(G.S. §131E-188(a))

Five days after final agency Issuance of CON, if applicable conditions
decision or withdrawal of of issuance satisfied (G.S. §131E-187(b))
petition

D. APPEAL TO THE NORTH CAROLINA COURT OF APPEALS AND SUPREME COURT

Deadline Description

30 days after receipt of notice Filing of notice of appeal to Court of Appeals 
of final agency decision from final agency decision and of bond

(G.S. §131E-188(b), (b1))

15 days after issuance of Court Filing of notice of appeal to and/or petition for 
of Appeals mandate discretionary review by Supreme Court 

(Rules 14(a), 15(a), N.C.R. App. Proc.)

* These deadlines can be extended, subject to the 270-day deadline for issuance of the ALJ’s 
recommended decision.  G.S. §131E-188(a).
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