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Will Health Care Reform End the Insurance
Industry’s Antitrust Exemption?

While most of the attention over the last several
months regarding the health care reform debate
has centered on the public option, changes to
Medicare and Medicaid, and federal funding for
abortion, the possibility
that the insurance industry’s
antitrust exemption might
be repealed — at least for
health and medical mal-
practice insurers — has
clearly taken a back seat.
However, when Congress
returns from their recess in
January, McCarran will
unquestionably face the
strongest challenge to its continued existence
ever, and significant change in the manner in
which the federal antitrust laws are applied to the
insurance industry is a significant possibility.

The Current Status

While stand-alone bills to repeal McCarran were
introduced earlier this year — as they have been
many times in the past — McCarran’s continued
existence took a dramatically more dangerous
turn when it became ensnared in the current
health care reform debate. After several
Congressional hearings this Fall, which included
testimony in support of repeal from Christine
Varney (who heads the DOJ Antitrust Division),
the American Bar Association’s Antitrust Section,
and Senator Harry Reid, among others,
McCarran repeal was made a part of the House’s
omnibus health care reform legislation (HR
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3962). With the passage of the bill by the
House on Nov. 7, McCarran repeal had cleared
its first hurdle, and to the surprise of many, the
legislation that was passed by the House turned
out to be broader in scope than had been antic-
ipated.

Specifically, as expected, Section 262 of the
House bill would repeal McCarran for health
and medical malpractice insurers with respect
to all conduct except: (a) “collecting, compil-
ing, classifying or disseminating historical loss
data; (b) determining a loss development factor
applicable to historical loss data; and (c) per-
forming actuarial services if doing so does not
involve a restraint of trade.” However, the bill
contains two other related provisions that were
added late in the process that have the potential
to be equally significant. First, subdivision (b)
of Section 262 expands the Federal Trade
Commission’s authority to bring actions under
Section 5 of the FTC Act (for anticompetitive
conduct) against non-profit health and medical
malpractice insurers. Currently, the FTC has no
such authority. Even more significantly, Section
260 of the bill permits the Federal Trade
Commission to conduct studies and prepare
reports concerning the entire insurance industry
– not just as to health and medical malpractice
insurers. Such studies and reports are also cur-
rently outside the scope of the FTC’s authority.

At the same time, McCarran repeal efforts
advanced in the Senate, with Senator Leahy of
Vermont, who has been one of the most outspo-
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ken advocates for McCarran repeal for many
years, leading the charge. In September, Senator
Leahy introduced a stand-alone McCarran repeal
bill (S. 1681). That bill, unlike the House
McCarran provision that was passed, does not
contain any of the “safe harbors” described above.
In early December, Senator Leahy offered his
McCarran bill as an amendment to the Senate’s
omnibus health care reform legislation. However,
with the Senate Democrats needing all 58 Senate
Democrats, plus Senators Sanders and
Lieberman, to defeat a Republican filibuster and
push the bill forward to passage — including
Senator Ben Nelson of Nebraska, a former insur-
ance industry executive and a former state insur-
ance commissioner — that was not to be.

As is now well known, Senator Nelson voiced his
strong condemnation for many aspects of the
Senate bill, and indicated that he would not pro-
vide the critical 60th vote necessary for the
Senate Democrats to push the Senate bill for-
ward, if changes to the legislation were not made.
One of the provisions in the bill Senator Nelson
refused to support was Senator Leahy’s McCarran
repeal amendment, and for that reason the Senate
health care bill that was approved by the Senate
on Dec. 24 does not include any McCarran repeal
provisions.

What Happens Now?

While, for a moment, it appeared that the
Senate’s failure to include McCarran repeal in the
bill meant that McCarran had, once again, sur-
vived, any clear indication that this was in fact
the case was quite short-lived. In late December,
Senator Leahy issued a statement indicating his
profound “disappointment” that McCarran
repeal had not survived. He stated that McCarran
repeal is “an integral part of injecting competi-
tion into the health insurance market” and that
McCarran repeal “would ensure that basic rules
of fair competition will apply to insurers.”
Moreover, Senator Leahy stated that he “looked
forward to working to include [McCarran repeal]
when the Senate and House conference to recon-
cile their versions of the legislation.” Accordingly,
we may not yet have heard the last from Senator
Leahy on this issue. 

Congress is in recess until Jan. 19. At that time,
because the bills passed in the House and Senate
differ, a Conference Committee will likely be cre-
ated that will try to harmonize the two bills for

another vote in the House and Senate. While
many Senators have publicly stated that any
changes made to the Senate bill by the
Conference Committee will make it unlikely the
legislation will continue to garner the 60 votes
necessary to defeat a Republican filibuster, only
time will tell whether McCarran has, once again,
remarkably avoided repeal. Stay tuned.

In Nov. 18, the West Virginia Supreme Court
awarded Erie Insurance Company a significant
victory, overturning a lower court decision
awarding a terminated agent $4.2 million in
damages on its claim under the West Virginia
antitrust statute (West Virginia Code §47-18-3). 

The case, Princeton Insurance Agency v. Erie
Insurance, centered upon plaintiff ’s termination
as an Erie agent, which the plaintiff contended
had occurred for anticompetitive reasons.
Specifically, plaintiff was terminated by Erie after
refusing to provide Erie with its production
reports, which would have disclosed to Erie
whether its suspicions that plaintiff had begun
diverting potential new business to rival insurers
for whom the plaintiff had recently also become
an agent were correct. The termination applied to
all Erie-affiliated companies. 

At trial, the plaintiff argued that Erie’s action,
taken on behalf of all of its affiliated entities (all
of which Erie controlled, but several of which
were not wholly-owned subsidiaries), constituted
the multiplicity of actors needed for an action-
able conspiracy, and that the termination had
resulted in plaintiff ’s loss of $1.4 million in com-
missions. The jury agreed, awarding plaintiff
$1.4 million in damages on the claim, which was
trebled under the West Virginia antitrust statute
to $4.2 million.

On appeal to the West Virginia Supreme Court,
Erie argued that under Copperweld Corp. v.
Independence Tube Corp., 467 U.S. 752 (1984),
most agreements between a parent company and
its subsidiaries do not constitute the multiplicity
of actors needed for a Section One Sherman Act
claim, particularly where actual control over the
subsidiaries is shown to exist. The Court, after
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noting that the West Virginia legislature “has
directed that where [West Virginia] state antitrust
provisions track the Sherman Act’s provisions
federal decisional law should be followed,” pro-
ceeded to apply Copperweld principles to the case.
Because the trial court had failed to determine
“whether the Erie companies were sufficiently
independent of each other to prevent them from
serving a unified corporate interest,” the lower
court ruling could not stand. 

The West Virginia Supreme Court also took issue
with the trial court’s handling of the “antitrust
injury” element of plaintiff ’s claim. The Court
held that “it is fatal to [the agent’s] claim that
they failed to introduce any evidence of how
competition within the relevant insurance market
had been harmed.” Because the agent’s damages
would have been suffered by any termination,
even “independent of any anticompetitive con-
duct,” the damages plaintiff suffered “were not
antitrust damages.” Accordingly, “because [plain-
tiff ] failed to prove anticompetitive harm of the
ilk governed by the antitrust laws, they have
failed to demonstrate their entitlement to recov-
ery under West Virginia Code 47-18-3,” requir-
ing a reversal of the judgment.  

On Nov. 19, New York County Supreme Court
Judge James Yates dismissed criminal antitrust
indictments against the remaining “contingent
commission” defendants (two former Marsh
executives and a former Zurich American execu-
tive). The dismissals bring to a close the New
York Attorney General’s four year investigation,
which ultimately resulted in hundreds of millions
in fines, criminal convictions of several insurance
industry executives, and significant changes to
the way in which the insurance industry operates
(including heightened awareness about the need
for antitrust compliance).

The dismissals, which were entered by New York
County Supreme Court Judge James Yates, were
somewhat expected, given that only weeks before
Judge Yates acquitted three other former Marsh
executives of the same charges — violation of the
Donnelly Act (New York’s antitrust law). In fact,
the New York Attorney General’s Office specifi-
cally requested that the indictments be dismissed,

indicating that the decision was based both on
the costs involved in pursuing the cases (the prior
criminal trials had taken many months to com-
plete) and the unlikelihood of securing a convic-
tion on the charges before Judge Yates, given his
rulings in the prior case. 

While legislative efforts aimed at repealing the
McCarran-Ferguson Act exemption captured
considerable attention over the last few months,
slow but study progress advanced on legislation
to create a federal insurance office.

On Dec. 2, the House Financial Services
Committee approved H.R. 2609, “The Insurance
Information Act of 2009,” by a unanimous voice
vote. The bill, which has been characterized as a
possible “first step” towards optional federal char-
tering of insurers — both by those that support
that effort and those that oppose it — now
advances to the full House. Introduced back in
May by Representative Paul Kanjorski, the legis-
lation would establish an Office of Insurance
Information within the Department of the
Treasury that would be empowered to: (1) col-
lect, analyze and disseminate insurance data and
information, and to issue reports regarding insur-
ance issues; (2) coordinate federal efforts and
establish policy on international insurance mat-
ters; (3) determine whether state insurance meas-
ures are inconsistent with such policies; (4) serve
as a liaison between the federal government and
the states regarding insurance matters; and (5)
advise the Treasury Secretary on domestic and
international insurance matters. Significantly, as
expressly set forth in the bill, the Office would
not have supervisory or regulatory authority over
any insurer, and the bill would not preempt state
laws applicable to insurers, including state
antitrust laws.

Forwarded on to the full House, HR 2609 was
added to the Wall Street Reform and Consumer
Protection Act (HR 4173), which was passed on
Dec. 11. However, the Senate, preoccupied with
the health care bill throughout the entire month
of December, has not moved anywhere near as
quickly on the legislation. The Senate financial
reform bill is still working its way through the
Senate Banking Committee. However, activity on
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this legislation is expected after Jan. 19, when
Congress reconvenes. Stay tuned. 

In early November, the Spanish Competition
Commission fined several insurers and reinsurers
for setting minimum prices in the building defect
insurance market. The Commission claimed that
their investigation had determined that, begin-
ning in 2002, the two leading insurers in this
market (Asefa and Mapfre) agreed to the rates
that they would charge builders for building
defect insurance, and that they then enlisted the
support of three large reinsurers in this market
(Swiss Re, Scor, and Munich Re) to ensure that
they set reinsurance rates at levels high enough to
ensure no other insurer would be able to offer
insurance in competition with Asefa and Mapfre
at lower rates. The Commission also announced
that its investigation concluded that another
insurer, Caser (the third largest building defect
insurer by market share), joined the conspiracy in
2006.

The insurers and reinsurers were fined a total of
$180 million, which is the largest fine ever
imposed by the Spanish Competition
Commission. Each of the insurers and reinsurers
was fined at least $20 million, with the largest
fine being imposed on Asefa, which was fined
$41 million. The insurers can appeal their fines
to the Spanish courts. 

For more information on these topics, please 
contact James M. Burns at 202.327.5087 or
jmburns@williamsmullen.com. 
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