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Early Signs Point Towards Antitrust “Change”
in the Obama Administration

During his campaign, Sen. Barack
Obama repeatedly proclaimed that,
with his election, “change” would be
coming to Washington, D.C. Now
that Sen. Obama has become
President Obama, will his recipe for
change extend to the antitrust laws?
Will the Obama administration
change the way federal regulators
view the antitrust laws? Will it
increase the number of antitrust
enforcement actions brought by the
Department of Justice (DOJ)
Antitrust Division and the Federal
Trade Commission (FTC)? Well, all
signs clearly point towards a signifi-
cant increase in antitrust enforcement
at the federal level over the next four
years, and President Obama’s recent
choices of Commissioner Jon
Leibowitz to chair the Federal Trade
Commission and Christine Varney as
assistant attorney general for the DOJ
Antitrust Division strongly suggest
that this  “change” is on the way.  

Early calls for “change” in antitrust
policy

Numerous signs of President Obama’s
intention to take a different, more
activist, approach towards antitrust
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enforcement can be found from
along his campaign trail.  For exam-
ple, candidate Obama’s views on the
current level of antitrust enforce-
ment were expressed in a speech in
May of 2008, when he declared,
“We’re going to have an antitrust
division in the Justice Department
that actually believes in antitrust
law.  We haven’t had that for the last
seven, eight years.” However, candi-
date Obama’s views on antitrust
enforcement were by no means lim-
ited to general pronouncements of
this nature. Owing perhaps to his
former role as a law school professor,
during his campaign candidate
Obama provided an unusually
detailed amount of specificity con-
cerning the “change” he believed
would be required to make federal
antitrust enforcement more effec-
tive.

However, even earlier signs of
President Obama’s intentions exist.
Back in 2007, when still a long-shot
candidate, then-Senator Obama pro-
vided a detailed response to an
American Antitrust Institute request
for his views on antitrust enforce-
ment policy (notably, he was report-
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edly the only candidate, from either party, to
respond to their request at the time). In his state-
ment, Obama was critical of the Bush administra-
tion’s merger enforcement and pledged more vig-
orous enforcement, asserting that “between 1996
and 2000, the FTC and DOJ together challenged
on average more than 70 mergers per year,” but
that “from 2001 to 2006, the FTC and DOJ on
average only challenged 33.” As the campaign
progressed, Obama also expressed concern about
consolidation in the media industry, including the
XM/Sirius merger, which he said might “give the
new firm excessive market power or unduly limit
the choices consumers have for satellite-radio
content.” In July of 2008, candidate Obama also
called for a close examination of the proposed
DHL/UPS joint venture, stating, “At the very
least, the DOJ should examine whether having
two competitors in a fairly concentrated market
act as partners would have anticompetitive
effects.” Candidate Obama further pledged to
“step up review of merger activity and take effec-
tive action to stop or restructure those mergers
that are likely to harm consumer welfare, while
quickly clearing those that do not.”

Candidate Obama also vowed to bring more
antitrust enforcement cases, stating, “I will assure
that we have an Antitrust Division that is serious
about pursuing cases.” In addition, Obama specif-
ically decried the Bush administration’s “failure”
to bring any monopolization cases over the last
seven years, and told the American Antitrust
Institute, “My administration will ensure that
insurance and drug companies are not abusing
their monopoly power through unjustified price
increases  - whether on premiums for the insured
or on malpractice insurance rates for physicians.”
Reaffirming his view that monopoly enforcement
was insufficient over the last eight years, Obama
voiced his strong disapproval of a September 2008
DOJ Antitrust Division report that sought to
explain and justify the Division’s cautious
approach to bringing monopolization actions.
Thus, it appears quite likely that the policies set
forth in that report will be short-lived and that,
before too long, the Obama administration will
bring at least one monopolization case, possibly
in the health care area.

A focus on a few particular industries

Candidate Obama also took direct aim at several
particular market sectors in his response to the
American Antitrust Institute. In addition to
media mergers, Obama expressed the view that
antitrust enforcement in the healthcare, energy,
and pharmaceutical sectors needed to be
enhanced. Specifically, in the media area, on the
campaign trail candidate Obama expressed his
“strong support” for the principle of network neu-
trality, and said that letting internet providers
charge fees that give some websites or applications
priority over others “would threaten innovation,
the open tradition and architecture of the inter-
net, and competition.” In the areas of healthcare
and pharmaceuticals, Obama claimed that “lax
enforcement of healthcare mergers” has caused
harm to consumers, and stated that he would also
take steps to ensure that branded pharmaceutical
companies could not block generic drugs from the
marketplace.  

Legislative initiatives involving the antitrust
laws  

President Obama’s plans for antitrust “change” are
also likely to extend to legislative proposals. For
example, in his response to the American
Antitrust Institute, candidate Obama also noted
that, while in the Senate, he introduced legisla-
tion to repeal the McCarran-Ferguson Act for
medical malpractice insurance, and confidently
proclaimed, “As president, I will sign this bill into
law.” Another initiative likely to gain traction in
an Obama administration is legislation that
would overturn the Supreme Court’s 2007 deci-
sion in the Leegin case, reinstating the pre-Leegin
law that made retail price maintenance a per se
antitrust violation.  

Patent law antitrust issues  

Candidate Obama also took aim at settlements in
patent infringement actions involving generic
drugs. In his policy statement to the American
Antitrust Institute, he expressed a desire to
“ensure that the law effectively prevents anticom-
petitive agreements that artificially retard the
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entry of generic pharmaceuticals onto
the market, while preserving the
incentives to innovate that drive firms
to invent life-saving medications.”
The specific concern in this area of
the law is that  so-called “reverse pay-
ment” settlements to resolve patent
infringement actions may in reality
be intended more as a means of delay-
ing the entry of generic drugs into the
market - an anticompetitive result.
Within the last few years the U.S.
Supreme Court has twice denied peti-
tions for certiorari to hear such mat-
ters, and bills to address reverse pay-
ment settlements have been intro-
duced, but stalled, in Congress. The
Obama administration may put
White House muscle behind such leg-
islation and/or petition the Supreme
Court to finally grant certiorari and
hear and resolve this important issue.

International cooperation

Finally, candidate Obama also
pledged to strengthen competition
advocacy in the international commu-
nity. He has stated that he will “work
with foreign governments to change
unsound competition laws and to
avoid needless duplication and con-
flict in multinational enforcement of
those laws.” Accordingly, this is likely
to be another focus of the Obama
administration.

Putting his plans into action

While the Obama administration has
only just begun, President Obama’s
choices of Jon Leibowitz and
Christine Varney to lead the FTC and
the DOJ Antitrust Division, respec-
tively, signal an intention to put
“change” in motion.  Commissioner
Leibowitz, for example, was an out-
spoken critic of the September 2008
DOJ Antitrust Division report that
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candidate Obama decried last fall.
In addition, Commissioner
Leibowitz has also taken a strong
stance on antitrust enforcement in
the healthcare industry, particularly
with respect to patent infringement
actions involving generic drugs.
Similarly, Christine Varney also
appears to be a strong supporter of
the issues candidate Obama espoused
along the campaign trail.  Varney, an
FTC commissioner herself in the
1990s, supported active enforcement
against resale price maintenance
agreements at the time, as well as
aggressive merger enforcement.  In
addition, given Varney’s more recent
experience as antitrust counsel for
Netscape, she is likely to take a keen
interest in antitrust enforcement in
the high-tech fields as well. Finally,
on the legislative front, despite the
focus in Congress on economic
issues to date, legislation has already
been introduced that would repeal
Leegin (as candidate Obama had
called for) and legislation to repeal
the McCarran-Ferguson Act.

Conclusion

In short, if early signals provide a
reliable predictor of future conduct,
it appears that candidate Obama’s
cry for “antitrust change” is well on
its way in Washington.    

For more information on this topic and
other matters pertaining to antitrust
law, please contact issue editor James
M. Burns or any member of the
Williams Mullen Antitrust Team.
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