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New Law Extends the Benefits Provided to
Corporations that Voluntarily Report Antitrust
Violations to Federal Regulators
BY JAMES M. BURNS AND 
ROBERT W. SHAW

In June, federal legislation was enacted
that provides corporate defendants with
a significant incentive to self-report
antitrust violations to antitrust regula-
tors. Specifically, a corporation that has
self-reported an antitrust violation and
obtained amnesty from criminal prosecu-
tion from the Department of Justice
Antitrust Division (“Division”) under its
Leniency Program will be subject to sin-
gle, rather than treble, damages in any
subsequent civil action. This limitation
on civil damages for amnesty recipients
was a provision of the Antitrust Criminal
Penalties Enforcement Act of 2004, but
was only enacted for a five year period.
Accordingly, absent passage of the new
law (Public Law 111-30), amnesty recip-
ients would have resumed being subject
to treble damages in civil actions as of
June 22.  The new law, which was strong-
ly supported by the Division, extends the
limitation on damages for an additional
one year period.  

The Antitrust Division’s Leniency
Program

Recognizing that the covert nature of an
antitrust conspiracy can make uncover-
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ing such activity difficult, over thirty
years ago the Division created a formal
Leniency Program that is designed to
encourage corporations to “self-report”
antitrust violations to federal authori-
ties. The centerpiece of the program is
the opportunity for the first entity that
reports a previously undisclosed
antitrust violation to the Division to
receive complete amnesty from criminal
prosecution for the corporation and its
employees. The Division has repeatedly
acknowledged that some of its largest
international price fixing cartel investi-
gations were commenced based upon
information obtained through this pro-
gram, and that absent self-reporting a
good deal of anticompetitive conduct
would likely go undetected. 

To qualify for amnesty, a corporation
must meet the following six conditions:
(1) the Division must not have received
information about the illegal conduct
from another source at the time the cor-
poration reports the illegal conduct; (2)
the corporation, upon discovering the
illegal activity, must take prompt and
effective action to terminate its part in
the activity; (3) the corporation must
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candidly report the wrongdoing and fully
cooperate with the Division; (4) the con-
fession of wrongdoing must be “truly a
corporate act, as opposed to isolated con-
fessions of individual executives or offi-
cials”; (5) the corporation must make
restitution to injured parties where possi-
ble; and (6) the corporation must not
coerce another party to participate in the
illegal conduct and “not [be] the leader
in, or originator of, the activity.” If the
Division determines that the corporation
qualifies for amnesty, all directors, offi-
cers, and employees who both admit
their involvement as part of the corpo-
rate confession and cooperate fully in the
investigation avoid being charged crimi-
nally for the illegal activity. 

The 2004 Legislation 

In 2004, Congress passed the Antitrust
Criminal Penalties Enforcement Act.
The Act increased the maximum corpo-
rate penalty for an antitrust violation
from $10 million to $100 million, and
the maximum individual penalty to $1
million and 10 years in prison. In addi-
tion, to address complaints from corpo-
rate America that the threat of treble
damages in civil actions after making a
voluntary disclosure was chilling self-
reporting, Section 213(a) of the Act pro-
vided that an entity obtaining amnesty
from criminal prosecution would be
liable for only single damages in any fol-
low-on civil suit. However, this provision
was implemented for only a five-year
period, and thus was set to sunset on
June 22 of this year.

Public Law 111-30

In early June, at the urging of the
Division, legislation was hastily intro-
duced to extend the single damages pro-
vision of the Antitrust Criminal Penalties
Enforcement Act. On June 3, Rep. Hank
Johnson of Georgia introduced the legis-
lation, expressing the view that “[t]he
positive impact of this law cannot be
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overstated,” and that, “[i]n the first half
of this year, [the provision] has aided
the Antitrust Division in securing jail
sentences in 85 percent of its individual
prosecutions, and more than $900 mil-
lion in criminal fines.” Similarly, Sen.
Kohl of Wisconsin announced that if
the legislation was not promptly enacted
“the Justice Department will lose an
important tool that it uses to investigate
and prosecute criminal cartel activity.”

Moving with a speed rarely seen in
Congress, on June 17 the legislation was
passed by both the House and Senate,
and sent to President Obama for his sig-
nature. President Obama signed the leg-
islation as Public Law 111-30 on June
19, permitting the legislation to go into
effect just before the prior provision
would sunset. The provision will now
remain in effect until June 22, 2010.   

Implications of the New Law

With the passage of the new law, the
incentives for a corporation to be the
first entity to report an antitrust viola-
tion to the Division remain at an all
time high.  The “first in” continues to be
eligible for complete amnesty from
criminal prosecution and only single
damages in a civil action. Given these
enormous potential benefits, the impor-
tance of having an effective antitrust
compliance program to detect possible
violations — including employee educa-
tion and spot auditing — has never been
greater. Is your antitrust compliance
program up to the task?

For more information on this topic and
other matters pertaining to antitrust law,
please contact issue editor James M.
Burns.
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