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In late February, the U.S. Supreme Court
issued a significant antitrust decision,
Pacific Bell Telephone
Co. v. Linkline
Communications Inc.,
2009 U.S. Lexis 1635,
555 U.S. --- (Feb. 25,
2009) (“Linkline”), that
clarifies the circum-
stances in which “price
squeeze” claims under
the Sherman Act will be
permitted. The decision
provides clear direction
to entities engaged in
both wholesale and
resale product distribu-
tion that “squeezing”
the margins of their
wholesale customers
will not create antitrust
liability under Section 2
of the Sherman Act in all but the most
limited of cases.

So-called “price squeezing” arises where a
manufacturer that sells its products at
both the wholesale and retail levels sells
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its product at a relatively high wholesale
price to entities with whom it will com-
pete in the retail market, while simulta-
neously selling those products at a rela-
tively low retail price directly to con-
sumers. By adopting such a pricing
structure, the manufacturer can increase
the wholesale purchasers’ costs and
“squeeze” their profit margins, making
it more difficult for them to compete
against the manufacturer at the retail
level. Proponents of “price squeeze” lia-
bility contend that such pricing
schemes are anti-competitive because, if
the “squeeze” is significant enough, it
can reduce competition at the retail
level. Prior to Linkline, disagreement
existed at the lower court level concern-
ing whether “price squeezing” violated
the Sherman Act. 

The Linkline Opinion

In Linkline, four independent internet
service providers sued Pacific Bell,
which was then a part of AT&T, over
the differential pricing structure that it
used for the sale of DSL internet service
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on a wholesale and retail level.
Significantly, AT&T’s sale of DSL service
to these internet service providers was
compelled by the Federal Trade
Commission, which had imposed this
obligation on AT&T as a condition for a
corporate merger. The plaintiffs contend-
ed that AT&T had violated the Sherman
Act by adopting a pricing structure that
inflated the wholesale price for the serv-
ice, thus squeezing the plaintiffs’ price
margins and making it difficult to com-
pete with AT&T for the retail sale of
DSL service. 

The Supreme Court, however, rejected
plaintiffs’ claim, and dealt a serious blow
to the viability of “price squeezing”
claims in general in all but the most lim-
ited instances. In reaching this conclu-
sion, the Court concluded that AT&T’s
pricing structure (and its effects) should
not be viewed as a unitary whole, as
plaintiffs had suggested, but that
AT&T’s wholesale and retail pricing
decisions should be considered separate-
ly. As explained below, this threshold
determination by the Court doomed
plaintiffs’ “price squeeze” claim.  

The Supreme Court began its analysis
with its prior decision in Verizon
Communications, Inc. v. Law Offices of
Curtis v. Tinko, LLP, 540 U.S. 398
(2004) (“Tinko”), in which it had held
that a company typically has no antitrust
duty to deal with its rivals at all, and cer-
tainly has no obligation to contract with
them on terms favorable to the rival.
(Post Trinko cases have permitted refusal
to deal cases only where the defendant
changed a prior course of dealing, acted
contrary to its own short-term interests
or sought to monopolize an adjacent
market.) Applying Trinko to plaintiffs’
claim, Chief Justice Roberts concluded
that AT&T’s wholesale pricing structure
for its DSL service did not violate the
Sherman Act. Significantly, the court

stated that the regulatory obligation to
deal with the plaintiffs that had been
imposed upon AT&T by the FTC was
not determinative of its obligations
under the antitrust laws. Accordingly,
AT&T’s wholesale pricing decisions
were not unlawful. 

The Supreme Court next turned to
AT&T’s retail pricing structure, and
applied the standard for “predatory pric-
ing” set forth by the Court in Brooke
Group Ltd. v. Brown & Williamson
Tobacco Corp., 509 U.S. 209
(1993)(“Brooke Group”) to this aspect of
plaintiffs’ claim. Under Brooke Group, to
sufficiently make out a claim of predato-
ry pricing a plaintiff must allege that the
defendant had priced its goods below
cost and that it has a dangerous proba-
bility of recouping its investment in
below cost pricing . In Linkline, howev-
er, the plaintiffs’ complaint failed to
allege that AT&T either priced its DSL
service below its own costs or that it had
a “dangerous probability” of recouping
its loss from below-cost pricing.
Accordingly, the court concluded that
the claim failed under Brooke Group.   

Finally, putting these pieces back
together, Chief Justice Roberts then
concluded that if neither AT&T’s
wholesale pricing nor its retail pricing
violated the antitrust laws on their own,
the two could not do so in combination.

Implications of Linkline

Given the Obama administration’s
announced intention to breathe new life
into Section 2 enforcement,  Linkline
could not have come at a better time for
companies that sell on both the whole-
sale and retail level.  The Supreme
Court’s decision in Linkline consider-
ably reduces the likelihood that federal
antitrust regulators (the Department of
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Justice and/or the Federal Trade Commission) will utilize a “price squeeze” theory to
pursue its new enforcement goals.  

For companies purchasing products from their retail competitors at the wholesale level,
Linkline is obviously unwelcome news. Going forward, these competitors will have no
antitrust remedy for a “price squeeze” except in the very limited circumstances where
a company either is obligated to deal with its rivals or is engaged in true “predatory
pricing” under Brooke Group.  However, as noted in both Trinko and Linkline, the
plaintiffs may still have administrative remedies available to them, albeit none as gen-
erous as treble damages under the antitrust laws. 

For more information on this topic and other matters pertaining to antitrust law, please
contact issue editor James M. Burns or any member of the Williams Mullen Antitrust Team.
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