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For nearly 100 years, agreements between a manufacturer and the dealers and franchisees that
resell its products regarding the minimum price at which the products will be sold to the

public have been per se unlawful under the antitrust laws. Typically referred to as “resale price
maintenance” agreements, they were held to constitute a form of vertical price-fixing.
Consequently, the parties to such agreements faced the severe penalties associated with antitrust
violations, including treble damages. 

To avoid these risks, over the years many manufacturers created complex distribution and
pricing policies to try to influence the resale pricing decisions of their dealers and franchisees
without violating the antitrust laws. These policies typically included the widespread publication
of a  “manufacturer’s suggested retail price,”  coupled with the unilateral termination of any dealer
that refused to abide by the manufacturer’s “suggestion.” Sometimes successful in obtaining the
desired result, sometimes not, such action created widespread confusion regarding its legality,
often followed by litigation brought by a terminated dealer.

However, late last month, in Leegin Creative Leather Products, Inc. v. PSKS, Inc., the Supreme
Court held that the application of per se principles to such agreements had outlived its usefulness,
and that such agreements will now be assessed under the “rule of reason.” Thus, the court’s
decision replaces per se condemnation of the practice with a case-by-case approach to the issue,
and only those agreements that are demonstrated to have anticompetitive effects will be
unlawful. 

Given the significance of this change in the law, all manufacturers, distributors, dealers and
franchisees will want to assess their current practices to determine whether Leegin presents them
either with new opportunities or new or different legal risks.  

The Leegin Case

In Leegin, the plaintiff, Kay’s Kloset, a Dallas-area apparel store, challenged a provision in its
supply agreement with Leegin that barred Kay’s Kloset from discounting the price on any of the
Leegin leather goods sold in its store. Kay’s Kloset contended that this requirement constituted
a per se minimum price fixing violation under the Supreme Court’s 1911 ruling in Dr. Miles
Medical Co. v. John Parks & Sons. Kay’s Kloset prevailed on its claim at trial, obtaining a multi-
million judgment against Leegin. On appeal, Leegin argued that the agreement had not been
implemented for an anticompetitive purpose and that it had caused no anticompetitive effects,
and therefore should not have been held unlawful. Specifically, Leegin maintained that the
provision was designed to provide its dealers with an added incentive to invest in pre-sale
promotional services, and that they might otherwise decline to do so if “no-frills” discounters that
did not provide such services — for example, internet sellers — could, by virtue of their lower
costs, undercut the full-service dealers’ prices. However, the Fifth Circuit held that it was bound
by Dr. Miles, and affirmed the lower court ruling. Leegin’s appeal to the Supreme Court followed.
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In the Supreme Court, Leegin argued that the blanket prohibition on
retail price maintenance imposed by the Dr. Miles decision was archaic and
that in some circumstances vertical minimum price-fixing agreements did
not have anticompetitive effects. Joining in that argument were the U.S.
Department of Justice and the Federal Trade Commission, which supported
the change in the law that Leegin advocated. In support of this position, they
pointed to several economic studies suggesting that permitting a
manufacturer to set minimum retail prices avoided the “free-riding” problem
caused by no-frills discounters, and thus could have procompetitive benefits
in some circumstances. For this reason, they argued that a per se prohibition
on such practices was unwarranted and out-of-step with the Supreme
Court’s more recent antitrust decisions, which overturned per se rules where
the challenged practices were shown not always to have anticompetitive
effects.

In response, Kay’s Kloset contended that Leegin’s conduct was directly
controlled by Dr. Miles, and that a change in the law was unwarranted and
would lead to significantly higher prices for consumers. Thirty-seven state
attorneys general and several consumer groups also urged affirmance of the
lower court ruling. Notably, at oral argument in the case in March, Justice
Breyer also noted “Why should we overrule a case that’s 96 years old, in the
absence of any Congressional indication that it’s a good idea?”

Despite arguably never getting a satisfactory answer to Justice Breyer’s
question, on June 28 the Supreme Court ruled, in a 5-4 decision, that the
time had come for it to discard the per se principles of Dr. Miles. In reaching
this decision, Justice Kennedy stated that given the “widespread agreement”
among economists that resale price maintenance agreements can have
procompetitive effects the underlying justification for the continued
existence of a per se rule had been undercut. Not surprisingly, Justice Breyer,
in a strong dissent, stated that the economic evidence supporting the
procompetitive effects of retail price maintenance were not clear, and that the
only thing that was clear was the court’s ruling would likely lead to higher
prices for consumers in many cases. 

Leegin’s Likely Implications

Given the significant importance of this ruling, many manufacturers,
dealers and franchisees will likely want to reassess their pricing, distribution
and marketing strategies. While the correct response to Leegin will
undoubtedly vary considerably from company to company, some of the
main issues that companies will want to consider are the following:

Issues for Manufacturers

For those manufacturers that lack market power — new entrants into
a market or smaller competitors, for example — Leegin likely provides
them with an opportunity to implement new marketing and
distribution policies that were heretofore barred as a matter of law.
Thus, they can likely provide dealers and franchisees with financial
incentives (i.e., a guaranteed minimum resale price) to entice them to
invest the time and money necessary to promote the manufacturer’s
products, largely without risk that their efforts will be undercut by
price-cutting discounters;

For those manufacturers that may have market power in the market in
which they compete, Leegin may not necessarily warrant a change in
their current pricing and distribution policies, since an agreement with
their dealers and franchisers could potentially have anticompetitive
effects. However, the decision will in any event provide an opportunity
for them to put on a defense to such policies, if challenged, that was
never before available; and 

For manufacturers that have traditionally provided no “second chances”
to dealers and franchisees that failed to comply with their “suggested
retail prices” — to reduce the risk that they could be found to have
“agreed” with the dealer/franchisee on resale prices — they may now be
able to modify their dealer agreements and policies without fear that
“second chances” will constitute an unlawful agreement subjecting
them to per se condemnation under the antitrust laws.

Issues Confronting Dealers and Franchisees

Will it now be desirable, from a business perspective, to invest more
heavily in activities to promote a manufacturer’s brand, recognizing that
in return the manufacturer can, if it chooses to, support the dealer’s
efforts through a minimum retail pricing agreement; 

For dealers that currently sell several manufacturer’s products, will it still
be beneficial to continue doing so if such sales will require a more
significant investment in the promotion of the manufacturer’s products
(as may be likely); and

If a dealer or franchisee’s current marketing strategy is to serve as a “price
cutter” or discounter, will its ability to continue with this marketing
strategy be jeopardized by the Leegin decision.

For more information on this topic and other matters pertaining to antitrust
law, please contact issue editor, James M. Burns, or any member of the Williams
Mullen Antitrust Team. 
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