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Potential New Credit Traps for Employers

Under the Fair Credit
Reporting Act (FCRA),
employers are permitted to
use consumer reports in mak-
ing employment decisions so
long as they follow the prop-
er notice, authorization, and
disclosure requirements set
forth in the FCRA. 15
U.S.C. §§ 1681 et seq. On
July 9, 2009, in response to
concerns that employers are
using consumer reports to
make adverse employment
decisions for positions where
the job responsibilities are
unrelated to an individual’s
money management skills,
Representatives Steve Cohen
(D-TN) and Luis Guitérrez
(D-IL) introduced H.R.
3149, the “Equal
Employment for All Act,” which would amend the
FCRA to prevent employers from using consumer
reports and credit checks in making employment
decisions unless the position involves FDIC clear-
ance, national security, or significant financial
responsibilities.

Under the FCRA as currently in effect, employers
can use consumer reports in making employment
decisions such as hiring, promotions and termina-
tions if they first notify the individual in writing
and obtain written authorization from the individ-
ual to contact a Credit Reporting Agency (“CRA”)
to obtain a consumer report. Such reports can

include information about the individual’s credit,
and may also include information on the individ-
ual’s character and personal characteristics in cer-
tain situations. An employer can use the report in
making an adverse employment decision if it first
provides the employee or applicant with a “pre-
adverse action disclosure,” which contains a copy
of the consumer report and a copy of a Federal
Trade Commission publication entitled, “A
Summary of Your Rights Under the Fair Credit
Reporting Act.” If the consumer report was a fac-
tor in the adverse employment decision, the
employer is then required to give the affected indi-
vidual an “adverse action notice,” which includes
the contact information for the CRA, a statement
that the CRA did not make the employment deci-
sion, and notice that the individual has the right to
dispute the completeness or accuracy of the con-
sumer report.

Sponsors of the Equal Employment for All Act
believe that in the current economic climate,
employers’ use of consumer reports has created a
“vicious cycle of debt,” where individuals with poor
credit ratings are unable to obtain the jobs they
need to improve their credit. A recent Society for
Human Resources Management survey found that
60 percent of employers run credit checks on at
least some job applicants, which is an increase from
the 42 percent of employers who did so during a
robust economy back in 2006. According to the
sponsors, this evidence suggests that, in a time
when more Americans are struggling to meet their
debt obligations, employers increasingly are screen-
ing out candidates on the basis of their credit
reports. In addition, the Equal Employment
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Opportunity Commission (“EEOC”) has found
that, because certain racial and ethnic groups tend
to have more credit problems, employers’ use of
consumer reports to make adverse employment
decisions has a disparate adverse impact on these
racial and ethnic groups.

If passed, the proposed amendment would prevent
employers from obtaining and using consumer
reports for employment purposes, except in a nar-
rowly-defined category of jobs involving FDIC
clearance, national security, and certain jobs with
significant financial responsibilities. In the limited
circumstances where employers are permitted to
use a consumer report, they must continue to fol-
low the notice, authorization, and disclosure
requirements outlined above.

Even if the bill does not pass, given the EEOC’s
findings of racial and ethnic disparities in credit
checks, employers’ use of consumer reports to make
employment decisions could lead to a rise in
adverse impact discrimination claims. Employers
should review their current consumer report poli-
cies to make sure that they are using an applicant’s
or employee’s credit information for legitimate job-
related reasons. For example, it would generally not
be relevant for an employer to require a credit
check on an applicant for a janitor position. On the
other hand, courts have held that employers are jus-
tified in running a credit report for a bank teller
candidate.

For more information about this topic, please contact
the authors or any member of the Williams Mullen
Labor & Employment Team. 
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