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This article seeks to further the development of a com- 
mon understanding of the value-in-use premise of 
value in the property tax context. The authors initially 
review the definitions of fair market value and value in 
use advanced by various appraisal authorities. They 
then review the concept of highest and best use and 
how it relates to a value-in-use appraisal. Finally, they 
analyze how the value-in-use premise affects the appli- 
cation of the traditional cost, comparable sales, and 
income approaches to value and suggest how the 
premise might be more constructively applied. 

PROPERTY TAX OFFICIALS frequently face the issue of whether to value property that 
is of limited marketability, such as theaters, electrical generating plants, or processing 
plants, or specific real or personal property features that lack marketability, such as special- 
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ly designed production equipment or special features of real estate, based upon either a 
value-in-use or a value-in-exchange premise. These two different approaches to valuation 
can result in widely disparate appraisal amounts, especially in the case of multimillion dol- 
lar industrial facilities. For example, in one situation value estimates of the same automo- 
bile assembly plant ran from $17 million to $25 million to $56 million, and the different 
estimates were directly related to how much emphasis each appraiser placed on the value in 
use or value in exchange approaches.' . 

A property's value in exchange is the value as determined from the viewpoint of a 
potential buyer in an arms-length sale of the property.2 In viewing appraisals from this van- 
tage point, an appraiser may discount certain specially designed property features-such as 
laboratories, storage facilities, or technoIogically advanced manufacturing equipment-that 
may not be of use generally to potential buyers. In contrast, a property's value in use is an 
appraised amount that values the property for continuation of its current use and reflects the 
property's value to the business or entetprise of which it is part.3 Thus, in valuing a bank 
building under the value-in-use method, an appraiser would evaluate the property consider- 
ing its use as a bank rather than appraising it as a general purpose office building. 

Because the value-in-use approach applies by definition to unique properties that are 
not readily marketable and results in valuation of every special property feature employed 
in the owner's current use, use of the approach usually results in a higher appraisal amount 
than under a value in exchange approach in which unusual property features may be 
assigned less value. 

In their examination of the value-in-use approacb the authors conclude that, in deter- 
mining market value in a jurisdiction that requires that value in use be captured, property 
should be appraised by taking into account the value of its special features or associated 
costs. Using the comparable sales approach to value the property (or using the income 
approacb if applicable) and then adding to such value the cost of the property's special fea- 
tures, properly adjusted for depreciation and obsolescence, most closely approximates fair 
market value under a value-in-use approach. 

THE ASSESSMENT OF PROPERTY AT FAIR MARKET VALUE 

Most state property tax statutes and judicial decisions construing those statutes mandate 
the assessment of real and personal property at "market value," "fair market value," "true 
value in money," or some percentage of such a value.4 Fair market value means the price that 
property commands in the market.5 Fair market value has been defined by statute as the: 

Chrysler Corp v State Property Tax Appeal Bd, 387 NE 2d 351 (I11 App 1979). 
Inst of Properly Taxation, Property Taxation, 5 6.03 (1987). 

3 Id. 

See, e.g., NC Gen Stat g 105-283 (1995) (defining "true value in money" as "fair market value") 
Bullock's, Inc v Seeurity-First Nat Bank, 325 P 2d 185, 188 (Cal App 1958) (quoting Bagdesarian v Gragnan, 

192 P 2d 935,940 (Cal1948)). 
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VALUE IN USE 

price estimated in terms of money at which the property would change hands 
between a willing and able buyer and a willing seller, neither being under any 
compulsion to buy or sell and both having reasonable knowledge of all of the 
uses to which the property is adapted and for which it is capable of being used.6 

The Dictionary of Real Estate Appraisal defines market value as: 

The most probable price, as of a specified date, in cash, or in terms equivalent 
to cash, or in other precise revealed terms for which the specified property 
rights should sell after reasonable exposure in a competitive market under all 
conditions requisite to a fair sale, with the buyer and seller each acting prudent- 
ly, knowledgeably, and for self-interest, and assuming that neither is under 
undue duress.7 

The definition of fair market value found in the Uniform Standards of Professional 
Appraisal Practice is: 

The most probable price which a property should bring in a competitive and 
open market under all conditions requisite to a fair sale, the buyer and seller 
each acting prudently and knowledgeably, and assuming the price is not affect- 
ed by undue stimulus. Implicit in this definition is the consummation of a sale 
as of a specified date and the passing of title from seller to buyer under condi- 
tions whereby: 

1. buyer and seller are typically motivated; 

2. both parties are well informed or well advised, and acting in what they consider 
their best interests; 

3. a reasonable time is allowed for exposure in the open market; 

4. payment is made in terms of cash in United States dollars or in terms of finan- 
cial arrangements comparable thereto; and 

5. the price represents the normal consideration for the property sold unaffected by 
special or creative financing or sales concessions granted by anyone associated 
with the sale.8 

-- 

NC Gen Stat 5 105-283; see also Buhl Found v Bd of Property Assessment, Appeals &Rev, 180 A 2d 900, 902 
(Pa 1962) (defming market value as "the price which a purchaser, willing but not obliged to buy, would pay an 
owner, willing but not obliged to sell, taking into consideration all uses to which the property is adapted and might 
in reason be applied). 

The Appraisal Inst, The Dictionary of Real Estate Apprairnl(3d ed 1993). 
Tke Apprisal Standards Bd. of The Appraisal Found, Uniform Standonis of Professional Appraisal Practice 

(1995). 
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Despite different means of expression, all of the definitions of fair market value 
require both a willing buyer and a willing seller, both of whom are acting knowledgeably in 
the marketplace. 

Markets for types of property frequently sold, such as houses or standard office build- 
ings, allow reasonably accurate determinations of the fair market value of comparable 
property. For such property, the sales comparison approach to valuation, which analyzes 
relevant market data, is the most reliable valuation methodology.9 However, ready markets 
do not exist for all forms of property, and ready markets that do exist generally do not 
reflect the value of special features for real estate or the costs associated with installed per- 
sonal property, including freight and installation charges as well as sales tax.10 Further, 
ready markets for property deemed to be buly special purpose in nature rarely exist. 

Special purpose property, also referred to as specialty property, is defined in the 
Dictionary of Real Estate Appraisal as : 

A limited-market property with a unique physical design, special construction 
materials, or a layout that restricts its utility to the use for which it was built; 
also called special-design  proper^.^' 

Courts have defined specialty property as follows: 

[A] specialty [property] may perhaps be best defined as a structure which is 
uniquely adapted to the business conducted upon it or use made of it and cannot 
be converted to other uses without the expenditure of substantial sums of 
money.12 

Special-purpose property is most easily understood in terms of property that 
"cannot be converted to other uses without large capital investment," such as a 
public museum, a church, or a highly-specialized production facility like a 
brewery.13 

There is a continuum between special purpose properties and properties that are freely 
traded on recognized markets and for which market values are readily determinable. A 

Great Atl & Pac Tea Co v Kiernan, 366 NE 2d 808, 812 (NY 1977); see also Jennifer J.S. Brooks & Ronald J. 
Schultz, Market Theory: An Approach to Real Property Valuation for State and Local Tar Purposes, 45 Tax L 
339,339 n 4 (1992). 

For the purposes of this manuscript, the term "associated costs" includes engineering, sales tax, delivery, and 
installation costs. 

The Appraisal Inst., supra n 17. 
l2 Great At1 &Pa. Tea Co, 366 NE 2d at 811. 
l3 Ford Motor Co v Town of Edison, 604 A 2d 580,584 (NJ 1992) (quoting Sunshine Biscuits, Inc v Borough of 
Sayreville, 4 NJ Tax 486,495 (NJ Tax Ct 1982)); see also Allied Corp v Town of Camillus, 604 NE 2d 1348, 1351 
(NY 1992) (noting that a specialty must be unique and specially built for a specific purpose, be especially used for 
the specific purpose for which it was designed, and be Used for economjcally feasible purposes, and no market or 
sales of similar properly may exist). 
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VALUE IN USE 

property may not be special purpose, but may have special features, such as dehumidifying 
equipment or unique lighting systems. For example, in Ford Motor Co. v. Township of 
Edison,l4 the court, in rejecting the contention that a large automobile assembly plant was 
special purpose property, noted that "a property does not qualify as special purpose where 
it possesses certain features which, while rendering the property suitable to the owner's use, 
are not truly unique.15 As the Great Atlantic & Pacijic Tea Co. court recognized, appraisers 
and assessors should not fail to distinguish between special purpose property and property 
with special features.16 

THE VALUE-IN-USE PREMISE OF FAIR MARKET VALUE 

In the absence of ready markets for special purpose property, or in the absence of 
market data that reflect the value of special features for real estate or the value of associated 
costs for personal property, appraisers and assessors must search for ways to value appropri- 
ately the property subject to assessment in order to capture its full fair market value. To 
achieve this objective, the concept of fair market value in use (sometimes referred to as in- 
continued use) has been developed. Under this premise of value, the appraiser or assesfor 
seeks to determine what a willing buyer under the typical fair market value standard would 
be willing to pay if the willing buyer wished to capture the utility of the property for the 
same or similar purposes used by the owner of the property.17 Using this premise, apprais- 
ers typically apply the cost method to value the specialty property, although, as noted 
below, the comparable sales and income capitalization methods can also be used to value 
property under a value-in-use premise. 

Properly applied, a fair market value appraisal based upon a value-in-use premise will 
produce a reasonable estimate of the value of special purpose property and will take into 
account the value of special features of real estate and associated costs related to installed 
personal property that value in exchange might not reflect. To perform a fair market value 

l4 604 A 2d 580 (N Y 1977). 

Id at 584 (quoting Sunshine Biscuits, Inc v Borough of Sayrevilk, 4 NJ. Tax 486,495 (NJ Tax Ct 1982)); see 
also Joseph Seagram & Sons, Inc v Tax Comm'n of New York, 238 NYS 2d 228,230 (NY App Div 1963). affd ,  
251 NYS 2d 460 (NY 1964) (noting that unique structure is not necessarily a special purpose property). 

l6 Great At1 & Pac Tea Co, 366 NE 2d at 81 1 ("Elf no great expense would be entailed in converting the property 
from the present owner's use to other business and industrial uses and if a market value may be ascertained, prop- 
erty should not be valued as a specialty merely because it contains such features as interior railroad sidings, Uuck 
loading doeks, or other amenities and features which are not truly unique to the owner's business. Such 'special 
features' do not, without more, require departure from the market approach to valuation.") 

l7 Obviously. ln thow junrdctions that p rhh l t  l r s r w r s  from ;un,idermg the \dluc of thc propeny to a pmiiu- 
I ~ I  user, n valuc-in-exchanpz ~ r t m i s c  oi value must bc applied li g.. 1'&M Schacffcr Rrc!tins Cc,, lnr v 1.ehnph 
County Bd of Appeals, 6 1 0 ~ 2 d  1.4 (Pa 1992). 'Yalue exchange" is defined in The ~ ~ ~ r a i s a l  Inst., supra n?, 
as "the value of a commodity in terms of money to persons generally; as distinguished from use value to a specific 
person." "Use value" is defined by the same source as "the value a specific property has far a specific use." Id. In 
the property tax context, market value is equated to value-in-exchange unless a value in use premise is required 
either by statute or case law. International Ass'n of Assessing Officers, Property Appraisal and Assessment 
Administration (1990); see also F & M Schaeffer Brewing Co, 610 A 2d at 6. 
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appraisal under the value-in-use premise, the appraiser must determine that the existing or 
similar use of the property is its highest and best use and that the same or similar use may 
be continued profitably by the owner or someone who purchases the property from the 
owner. 

A fair market value assessment based upon a value-in-use premise may be required 
with regard to certain special purpose properties such-as railroad stations, electric power 
plants, and public or quasi-public facilities.18 The value-in-use premise also may be applied 
to appraise real estate with special features and personal property with associated costs. 
These latter properties should not be treated as special purpose properties, however, to 
which only the cost approach to valuation is typically app1ied;lg rather, such properties 
should be valued using all three recognized approaches to value, keeping in mind that the 
goal is to determine a market value for the property that takes into account the property's 
special features or associated costs. 

One well-respected commentator has observed that the value-in-use premise should 
be applied only when the property fulfills identifiable economic demands, has a material 
remaining economic life, is unsuited for alternate uses, is owned by reasonable individuals, 
and is operated by competent management.20 While four of these five requirements seem 
easy to apply, one-that the property be unsuited for alternate use-presents a challenge to 
an appraiser seeking fair market value. 

On the one hand, the requirement for application of the value-in-use premise that the 
property he unsuited for alternate uses could force an appraiser seeking to capture the value 
of special features or associated costs of a property to conclude that the highest and best use 
of the property is limited solely to its current use and rnle out the use of the comparable 
sales approach to value, since there could be no sales of property deemed to be comparable. 
On the other hand, the requirement that the property be unsuited for alternate uses could 
entirely rule out the application of the value-in-use premise since most property is adaptable 
to alternate uses, leaving only the value-in-exchange premise to apply. Such an interpreta- 
tion could fail to take into account the value of the special features of real estate or the asso- 
ciated costs of personal property. 

When the property is special purpose, it may be clear that there are no alternate uses 
for which the property is suited; however, property with special features is not necessarily 
special purpose property and may well be suited for alternate uses. In fact, almost all 
improved real estate will have special features, some of which will he readily adaptable by 
successors to the owner and others that may not be adaptable. If the special features are 
unsuited for alternate uses, they may require special consideration in the property's 
appraisal in order to reflect the value of the special features. 

The examples of special purpose propefiy provided were stated in William M. Kinnard, Jr., et al., Indwrrid 
Red Estate (3d ed 1979). 
l9 See, e.g., Brooklyn Union Gas Co v State Bd of Equalization & Assessment, 482 NE 2d 77, 80 (NY 1985) 
(cost method is uniquely applied by courts in New York to value tangible "special franchise property'' such as gas 
pipelines, because such property is deemed to be "speciality property"). 

20 WilliamN. Kinnard, IndustriolRealEstate, at 418 (2d ed 1971). 
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When appraisers and assessors properly apply the value-in-use premise in the proper- 
ty tax context, they calculate the value of the property that the owner or a willing buyer 
would derive from the property in its current use. By doing so, assessors ensure that all ele- 
ments of a taxpayer's property are assessed. However, if assessors apply the value-in-use 
premise in an inappropriate case, or if the proper valuation methodology is not applied, tax- 
payers face the prospect of excessive taxation.21 

Value-in-Use Premise Applied to Real Estate 

Several appraisal authorities have attempted to define valne-in-use in the context of 
real estate appraisals. For example, value in use has been defined as a calculation of the 
value "for a specific use or to a specific user, affecting the extent to which the property con- 
tributes to the utility or profitability of the enterprise of which it is part."" Value in use 
also has been defined as the "value of an economic good to its owner-user which is based 
on the productivity . . . of the economic good to a specific individual" and as "subjective 
value" that "[mlay not necessarily represent market value."23 Other appraisal authorities 
have emphasized that "the key concept under value-in-use is the contribution of an object to 
a user."24 

The Appraisal Institute uses the terms use value and value-in-use interchangeably in 
its publications The Appraisal of Real Estate and The Dictionary of Real Estate Appraisal. 
In The Appraisal of Real Estate, the Appraisal Institute notes that: 

. . . use value, is a concept based on the productivity of an economic good. Use 
value is the value a specific property has for a specific use. Use value focuses 
on the value the real estate contributes to the enterprise of which it is a part, 
without regard to the property's highest and best use or the monetary amount 
that might be realized upon its sale. Use value may vary depending on the man- 
agement of the property and external conditions such as changes in the business. 
For example, a manufacturing plant designed around a particular assembly 
process may have one use value before a major change in assembly technology 
and another use value afterward. 

Real property may have a use value and a market value. An older factory that is 
still used by the original firm may have considerable use value to that fum, but 
only a nominal market value for another use. 

Use value appraisal assignments may be performed to value assets, including 
real property, for mergers, acquisitions, or security issues. 

See, e.g., Chrysler Carp, 387 NE 2d at 354 (taxpayer argued that County's use of cast method based on value- 
in-use premise resulted in excessive appraisal). 
22 Inst of Property Taxation, Proper0 Tarntion $ 6.03 (1987) (quoting Am Inst of Real Estate Appraisers, The 
Appraisal ofReal Estate, at 26 (7th ed 1978)). 
23 Donald H. Treadwell, "Value in Use in Perspective," Appraisal J 223, 224 (Apr 1978) (quoting Red Estate 
Appmisol Terminology 215-16 (Byrl N. Boyce ed 1975)). 

24 William F. Schoenhut, Jr., Appraising Special Purpose Pmperly, Real Estate Fin J 24.26 (Summer 1990). 
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Limited-market properties [e.g., large manufacturing plants, railroad siding 
properties, and research and development properties] may be appraised for mar- 
ket value based on their current use or the most likely alternative use. . . . There 
is generally a continuum between market properties and limited-market proper- 
ties. &a market exists for a limited market property, the appraiser must search 
diligently for whatever evidence of market value is available. 

If a property's current use is so specialized that there is no demonstrable market 
for it, but the use is viable and likely to continue, the appraiser may render an esti- 
mate of use value. Such an estimate should not be confused with a market value 
estimate. . . . it is sometimes necessary to estimate market value in these situations 
for legal purposes. In these cases, the appraiser must comply with the legal 
requirement, relying on his or herjudgment rather than direct market evidence.= 

In Property Appraisal and Assessment Administration, the International Association 
of Assessing Officers (IAAO) discusses value in use as follows: 

A property may have one value in use and a significantly different value in 
exchange. Value in use embodies the premise than an object's value is related 
to its current use. For example, an obsolete, but functioning, oil refinery may 
still have considerable use value to its owners. Value in exchange, however, is 
determined by the market. Value in exchange is a relative value in that the 
good must be compared to other substitute goods and services in a competitive, 
open market.26 

The IAAO also notes, "Assessors are concerned primarily with value in exchange 
because this value reflects the behavior of buyers, sellers, and investors."27 

Value-in-Use Premise Applied to Personal Property 

Although most discussions of the value-in-use premise in the appraisal literature and in 
reported cases arise in the context of the appraisal of real estate, the value-in-use premise also 
applies to the appraisal of personal property. With respect to personal property, value-in-use 

assumes the property will continue to be used for the purpose for which it was 
designed and built or to which it is currently adapted. The premise implies that 
the property will be retained at its present location for continued operation. It is 
generally appropriate under the following circumstances: 

The property fulfills an economic demand for the utility it provides. 

25 The Appraisal Inst, The Appraisal of Red Estate, at 22-23 (10th ed 1992) (emphasis added). 

26 International Assn of Assessing Officers, supra n 17, at 53. 
27 Id at 35. 
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VALUE IN USE 

The property has remaining useful life. 

The continuation of the existing use is practical. 

An alternative use would not he feasible. 

For machinery and equipment, this premise implies that the assets are installed, 
operating, and an integral part of the entity in which they are employed. 

The Machinery and Equipment Committee of the American Society of 
Appraisers has adopted the term fair market value-in-place (in use) as being 
'the fair market value of an item including installation and the contribution of 
the item to the operating facility (and) presupposes the continued utilization of 
the item in conjunction with all other installed items.' Basically, this definition 
represents the value of an asset that is installed, operating, and contributing to 
the business in which it is employed. Implicit in this definition is the assnmp- 
tion that this value level of the individual assets can be economically justified. 
In other words, a prudent buyer can afford to purchase this asset at the indicated 
value.28 

After the publication of Appraising Machinery and Equipment, the International 
Machinery and Equipment Committee of the American Society of Appraisers modified its 
above value-in-use definition and recommended that the definition of fair market value 
under the value-in-use premise be defined as follows: 

Fair Market Value in Continued Use is the estimated amount expressed in terms 
of money that may reasonably be expected for a property in exchange between 
a willing buyer and a willing seller with equity to both, neither being under any 
compulsion to buy or sell and both being fully aware of all relevant facts, and 
including installation and assuming that the earnings support the value 
reported.29 

Application of the Appraisal Authorities' Definitions of Value in Use 

The value-in-use premise cannot be applied indiscriminately. First, application of the 
definitions of value in use, as recognized by the appraisal authorities, may not yield the 
statutorily mandated fair market value in the property tax context. In fact, the appraisal 
authorities cited above emphasize that value in use may not necessarily represent market 
value and may present a subjective valuation of the property. Since most statutes mandate 
that the assessed value of property must equal fair market value, a value-in-use assessment 
that does not purport to estimate fair market value will be inappropriate in the property tax 
context. Although calculations of the value in use of property that do not reflect fair market 

28 Am Soc'y of Appraisers, Appraising Machinery Equipment, at 80-81 (John Alico, ed 1989). 
29 Am Soc'y of Appraisers, TheMochinery & Equipment Appraiser, at 22 (Fall 1991). 
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value may offer insight into the valuation of assets in a merger of two corporations, for 
example, such calculations cannot be applied appropriately in the property tax context. In 
the property fax context, appraisals and assessments employing the vahte-in-use premise 
must reflect the fair market value of the property. 

Second, as noted above, some states mandate fair market value in exchange and 
expressly prohibit, either by statute or judicial decision, the application of the value-in-use 
premise.30 Obviously, in those jurisdictions the value-in-use premise should not be applied. 

Third, as discussed below, in those jurisdictions in-which the value-in-use premise in 
fair market value appraisals must be considered, the highest and best use of the property 
first must he determined; application of the value-in-use premise is inappropriate if the 
existing use of the property or a similar alternative use is not the highest and best use of the 
property. 

Finally, the appropriate approaches to valuation (market, cost and income) must be 
used to produce fair market value in continued use. 

HIGHEST AND BEST USE 

Defhng Highest and Best Use 

In the valuation of property, whether using the value-in-use premise of fair market 
value or not, the first step is the determination of the highest and best use of the property. 
The value-in-use premise applies only when a property's highest and best use is determined 
to be its current use. Highest and best use has been alternatively defined as "the use that at 
the time of appraisal is the most profitable, likely use" or the "available use and program of 
future utilization that produces the highest present . . . value."31 However, when the exist- 
ing use is not the highest and best use, "the projected use cannot be remote, speculative or 
conjectural."3z Regardless of the existing use of property, property must be valued "as 
though it were being put to its most profitable use, given probable legal, physical and finan- 
cial constraints."33 The Appraisal of Real Estate defmes highest and best use as "the rea- 
sonably probable and legal use of vacant laud or an improved property, which is physically 

30 See F & M SSc.wf!er Brewing Ca, bl(l A 2d at 4 (holding 1h.x hcc~uw the lcg~rlature hrs mnndatcd that prop- 
my tax vnluattonc be hacd on fair market vdue, ar value in cxrhunge. "s property's use md its result~~g vduc-ln- 
usk cannot be considered in assessing the fair market value of property for tax assessment purposes in 
Pennsylvania."); and Meijer, Inc v Montgomery County Bd of Revision, 661 NE 2d 1056, 1060 (Ohio 19%) (since 
the value-in-use premise of valuation excludes, among other factors, location and speculative value which com- 
prise market value, value-in-use is an unconstitutional form of valuing real propeny in Ohio). Other statutes man- 
date the eonsideration of the use of the property. See, e.g., NC Gen Stat 8 105-317.1 (appraisers must consider, 
inter a h ,  the "economic utility of the property, that is, ils usability and adaptability for indusltial, commercial, or 
other purposes") ; Dowd v Bd of Equalization, 482 NW 2d 583,587 (Neb 1992) (noting that Neb Rev Stat 8 77- 
112 specifically authorizes consideration of the "desirability and functional use" when "applicable"). 
31 Ford Motor Co, 604 A 2d at 585 (N 1992) (quoting Am Inst of Real Estate Appraisers, The Appraisal of Red 
Estate, at 43 (7th ed 1978)). 

32 id (quoting Inmar Assocs, Inc v Township of Edison, 2 NJ Tax 59,65 (1980)). 
33 Joan M. Youngman, "Defining and Valuing the Base of the Property Tax," 58 Wash L Rev 713,764 (1983) 
(quoting Intl Assn of Assessing Officers, Improving Real Property Assessment 425 (1978)). 
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VALUE IN USE 

possible, appropriately supported, financially feasible, and that results in the highest 
value."34 

If the existing use of property is the most profitable, legal use of the property, given 
probable physical and financial constraints, the existing use of the property, or one similar 
to it, is the highest and best use.35 If the existing use of the property, or one similar to it, is 
its highest and best use, it is assumed that a willing buyer would continue the existing use or 
one similar to it and derive utility equivalent to the utility derived by the present owner of 
the property.36 

Judicial Approaches to Highest and Best Use 

Several court decisions demonstrate some of the difficulties that can be confronted in 
addressing the fust step in applying a value-in-use premise, determination of the highest and 
best use of property. 

Existing Use As Highest and Best Use: General Purpose Use Deemed Highest and 
Best Use. In Ford Motor Co. v. Township of Edison,37 the taxpayer appealed the assessor's 
valuation of its automobile assembly plant located in New Jersey. The auto assembly com- 
plex consisted of three main buildings (an assembly building, a warehouse, and a two-story 
administration building) and six outbuildings, occupying a total area of 1,350,162 square 
feet located on approximately 77 acres.38 The property also had extensive parking facilities, 
truck docking capabilities, rail lines, and other features. The taxpayer contended that the 
plant's highest and best use was that of a general purpose manufacturing facility. The asses- 
sor originally contended that the property was a special purpose facility with a highest and 
best use as an automobile manufacturing facility and that its value was actually higher than 
the assessment.39 The tax court held that neither the taxpayer nor the assessor sustained 
their requisite burden of proof and therefore affirmed the assessment.40 

On appeal, the New Jersey Supreme Court affirmed the decision of the tax court, 
holding, however, that the property was general purpose in nature and not special purpose 
property, and that the tax court did not limit its consideration of value to the use of the plant 
as an auto assembly plant. Recognizing the continuum between special purpose property 
and real property with certain special features,41 the court observed that a property does not 
qualify as special purpose even though it possesses certain features which, while they render 
the property suitable to the owner's use, are not "truly unique."42 Although the facility 

34 The Appraisal Inst, supra n 7, at 275; see also id at 295 (noting that the highest and best use is "legally permis- 
sible, physically possible, financially feasible, and maximally productive"). 
35 See Ford Motor Co, 604 A 2d at 585. 
36 See Clark Equip Co v Township of Leoni, 318 NW 2d 586 (Mich App 1982); Rebelwood, Ltd v Hinds County, 
544 So 2d 1356 (Miss 1989). 
37 604 A 2d 584 (NJ 1992). 
38 Id at 582. 
39 Id at 583. 
40 Id at 587. 
41 See The Appraisal I& supra n 8, at 22-23. 
42 Ford Motor Co 604A 2d at 585. 
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included extensive plumbing facilities needed in the automobile painting process, a strong 
steel structure and concrete flooring throughout, an extensive boiler capacity, extra heavy 
electrical capacity, miles of air compressor lines, water cooling lines, and specialized paint 
facilities, the court was satisfied that the property was general purpose in nature.43 Thus, 
because it determined a broader highest and best use of the property than its existing use as 
an auto assembly plant, the court would have allowed consideration of comparable sales of 
other properties so that sole reliance on the cost approach to value would not be necessary. 

Great Atl. & Pac. Tea Co. Co., Inc. v. Kieman,M a case similar to Ford Motor Co., 
involved the appeal of the valuation of one of the world's largest food processing plants. 
The structure was designed and constructed specifically for the taxpayer to accommodate its 
food processing, warehousing, and shipping operations on a regional scale.45 The plant, 
with a floor area of over 1,500,000 square feet, served a large portion of the eastern United 
States and contained 73 truck loading docks, interior railroad sidings, laboratories, offices, 
and cold storage and refrigeration facilities, in addition to other fixtures utilized in tax- 
payer's food processing enterprise. The building was divided into large open areas on the 
main floor with mezzanine walkways above the main floor and utility tunnels below it. 

While the case does not use the term "highest and best use," the court engaged in the 
same type of analysis that the New Jersey Supreme Court applied in Ford Motor Co. In Great 
Atl. & Pac. Tea Co., the assessor argued that the property was a specialty and that the proper 
method of valuation was therefore reproduction cost less depreciation.46 Holding that the 
property was not special purpose and that the comparable sales approach should be utilized to 
value the property for tax assessment purposes, the court observed that the trial court bad 
found that the building could be easily converted into other industrial uses, could be subdivid- 
ed into smaller units if desired, and could be adapted by the removal or installation of fixtures 
without substantial expendilures. In Great Atl. & Pac. Tea Co., the court stated: 

[Plroperty does not qualify as a specialty where it possesses certain features 
which, while rendering the property suitable to the owner's use, are not truly 
unique to his business but, in fact, make the property adaptable for general 
industrial use. Thus, if no great expense would be entailed in converting the 
property from the present owner's use to other business and industrial uses and 
if a market value may be ascertained, property should not be valued as a spe- 
cialty merely because it contains such features as interior railroad sidings, truck 
loading docks or other amenities and fixtures which are not truly unique to the 
owner's business.47 

Existing Use As Highest and Best Use: Existing Special Purpose Use Deemed Highzst 
and Best Use. In Freedom Federal Savings & Loan v. Department of Reven~e,~a the tax- 

43 Id at 586. 
44 366 NE 2d 808 (NY 1977) 
45 Id at 810. 
46 Idat811. 

47 Id. 
48 801 P 2d 809 (Or 1990). 
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VALUE IN USE 

payer and the assessor clashed over the highest and best use of the property. Although the 
property was used as the headquarters of a financial institution, the taxpayer believed that 
the highest and best use of the facility was as a multi-tenant office building due to the 
decline of the savings and loan industry.49 The court rejected the taxpayer's argument and 
noted that the property was particularly designed and used as a financial institution's head- 
quarters that could not he readily converted to a mnlti-tenant facility. Although the court 
emphasized that "[wlhether the highest and best use would continue to be a financial institu- 
tion's headquarters after the assessment date is irrelevant,"5" the same court in a subsequent 
case concluded that the "continued viability of [the] taxpayer's entire operation" was a 
proper factor to consider in the determination of the highest and best use of the property.51 

In STC Submarine, Inc. v. Department of Revenue,52 the Oregon Supreme Court 
determined that a facility used for manufacturing undersea fiber optic cable was at its high- 
est and best use and could therefore be valued as configured for its existing use. 
Notwithstanding the taxpayer's arguments that the worldwide market for fiber optic cable 
was falling and that there was, therefore, no immediate market for a marine fiber optic cable 
manufacturing plant, the court found that, as of the assessment date, there was a strong 
active market for marine fiher optic cable and that continuation of the property's existing 
use remained viahle.s3 

The court in STC Submarine went on to say that "[wlhether the 'highest and best use' 
of the property would continue to be its existing use after the assessment date does not 
determine the question of highest and best use on the assessment date."5Vhile this state- 
ment may be correct to the extent that the taxpayer's evidence of the viability of the marine 
fiber optic cable market was the result of information acquired subsequent to the assessment 
date, to the extent such information was generally known and available as of the assessment 
date, such information regarding the continuing viability of the property at its present use 
should he relevant to the determination of the property's highest and best use. 

Federal Reserve Bank of Minneapolis v. Minnesota55 involved the assessment of a 
building designed and used as a Federal Reserve bank. The case emphasizes the importance 
of continued use when determining the highest and best use of property. The structure 
included parking, delivery facilities, money storage and accounting areas, a heliport, and a 

49 Idat 8 1 1 . ~ ~  
50 Id. 
51 STC Submarine, Inc v Dept of Rev., 890 P2d 1370,1372 (Or 1995). 

52 Id. 
53 It is important to note that the taxpayer in STC Submarine did not base its argument that the property constitut- 
ed general purpose industrial property on the particular features of the property. Instead, the taxpayer emphasized 
that the underlying market conditions made the "superadequacies" of the undersea fiber optic cable manufacturing 
facility valueless to any purchaser since such a purchaser would not continue the existing use. Id at 1371. When 
the court rejected the taxpayer's argument against the continued use of the property due to underlying market con- 
ditions, the taxpayer also failed to present any evidence that such "superadequacies" would not be equally valuable 
to any purchaser who planned to continue the existing use. Id at 1374. 

54 Id. 
55 313 NW 2d 619 (Minn 1981). 
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fving range.56 The taxpayer argued that the assessor failed to consider likely sales to third 
parties when it concluded that the most probable use of the building was as a hank.57 
Despite the taxpayer's arguments, the Minnesota Supreme Court determined that the build- 
ing was special purpose property and that the value-in-use premise was appropriate. 
Distinguishing other cases in Minnesota, the court noted that the value-in-use premise was 
appropriate since the building was "being used currently and for the foreseeable future for 
the unique purpose for which it was built." The court noted the "extreme unlikelihood that 
this building would ever he s0ld."5~ 

Other courts have reached similar conclusions that the existing use of special purpose 
property was the highest and best use.59 

Existing Use Not Equivalent to Highest and Best Use. If the existing use of the prop- 
erty is not its highest and best use, appraisers and assessors should not assume that a willing 
buyer would continue the existing use and should not apply the value-in-use premise of 
value. The property should be valued for the alternative use that is deemed to he the highest 
and best use of the property.60 

Safran Printing Co. v. Detroit 61 presents one of the most frequently cited and dis- 
cussed value-in-use decisions. In Safran, the taxpayer owned and operated a printing plant 
housed in a 191,000-square-foot sttucture located on approximately 7.5 acres of land, with 
an associated warehouse and office building. The tax tribunal had emphasized that the 
printing plant had a highest and best use as a printing plant that should he assessed using 
value-in-use principles.62 

The Michigan Court of Appeals rejected the tax tribunal's conclusions. The Safran 
court observed that, due to technological advances in the printing industry, "the property is 
obsolete, inefficient and could not he sold as a printing plant." Consequently, "the existing 
use of the property hears no relationship to what a likely buyer would pay for it." The court 
nonetheless carefully noted that "existing use may be indicative of the use to which a poten- 
tial buyer would put the property and is, therefore, relevant to the fair market value of prop- 
erty."63 The court then held that the printing plant could he valued appropriately as a ware- 
house, which the experts for both the assessor and the taxpayer believed would be the use 
considered by any willing buyer. The Safran holding amply demonstrates that when willing 
buyers will not capture the utility attributable to the existing use, the existing use is not 
equivalent to the highest and best use. Thus, the value-in-use premise, which necessarily 

56 Id at 620-21. 

57 Id at 622. 
58 Id. 

Simmons Co v City of Linden, 464 A 2d 300 (NJ Sup 1983); Anaconda Co v City of Perth Amboy, 384 A 2d 
531 (NJ Sup 1978). vacated on other grounds, 404 A 2d 1155 (NI 1979). 
60 Safran Printing Co v Detroit. 276 NW 2d 602 (Mich App 1979); Equitable Life Assurance Soc'y v State Tax 
Commn, 852 SW 2d 376 (Mo App 1993); De Zurik Corp v County of Steams, 518 NW 2d 14.18 (Minn 1994) 
(noting that highest and best use as general purpose industrial facility was implicit in application of obsolescence 
discount). 
61 276 NW2d 602 (Mich App 1979). 

62 Id. 

63 Id. 
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relies upon the existing use, should not be applied. 
A subsequent decision by the Michigan Court of Appeals clarifies the essential point 

raised by Safran. In Clark Equipment Co. v. Township of Leoni," the taxpayer owned and 
operated a heavy industrial plant. The tax tribunal in Clark Equipment applied a replace- 
ment cost less depreciation analysis after concluding that the existing use of the facility was 
its highest and best use.65 Rejecting the taxpayer's argument that such a value-in-use 
approach did not equal fair market value, the Clark Equipment court reviewed the Safran 
holding. The Clark Equipment court stated, "The Safran holding is easily summarized as 
follows: a particular property cannot be valued by reference to its current use when all the 
evidence shows that, due to the property's inefficiency and obsolescence, no buyer would 
consider purchasing the property with the purpose of utilizing it in conformity with its pre- 
sent use."66 However, if the taxable property is not so obsolete or specialized that, if a 
potential buyer was seeking the functional equivalent of the taxable property, the potential 
buyer would consider acquiring the taxable property itself, the value-in-use premise may be 
applied appropriately .67 

If the property would require significant reconfiguration for continued use by a will- 
ing buyer who wished to use the property for its highest and best use, the existing use is not 
equivalent to the highest and best use and the highest and best use of the property should be 
considered to be as in its reconfigured state. In Zn re Space Center, Znc.,@ the Minnesota 
Supreme Court agreed with the taxpayer's appraiser who determined that the highest and 
best use of a manufacturing facility with associated offices and laboratories would be an 
"ideal configuration" consisting of a warehouse facility with associated office space.@ As 
constructed, the facility included research, storage, and office facilities that were constrnct- 
ed to meet the specific needs of each particular defense contracting project conducted by the 
owner of the property. However, in the taxpayer's appraiser's view, the building could not 
he sold in its present configuration. 

The appraiser hypothesized a reconfiguration of the existing property and used the 
comparable sales, income and cost methods to calculate the value of the reconfigured, hypo- 
thetical property and deducted the costs that would be incurred to transform the existing 
facility into the "ideal configuration" to value the property. The Space Center court correct- 
ly concluded that the value-in-use premise did not apply when the existing use is not the 
highest and best use and instead accepted the appraiser's valuation based on the "reconfig- 
ured" property. 

64 318 NW 2d 586 (Mich App 1982). 

65 Id at 587. 
66 Id at 588. 
67 Td a, 5 8 9  WEE if an actual huver might not exist. such a buver must be hvmthesized to avoid the ~rosoect of r 
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Application of Value-in-Use Premise When the Existing Use, 
or One Similar to It, Is Equivalent to the Highest and Best Use 

Identifying the highest and best use of property is essential in determining whether to 
apply the value-in-use premise. If the existing use or one similar to it is the highest and best 
use of the property, willing buyers would capture the utility of the existing use and the 
value-in-use premise may be applied.70 However, if the existing use is not the highest and 
best use, the existing use should not he considered in the valuation of the property; appo- 
priate discounts for the costs that a willing buyer would incur to transform the property 
from its existing use to the highest and best use should he considered in any fair market 
value appraisal of such property. 

Appraisers and assessors should avoid an unduly narrow definition of the highest and 
best use of property. If the highest and best use of property is too narrowly defined, it will he 
less likely that the subject property can be valued by relying on comparable sales. "The nar- 
rower the uses that can be considered, the narrower the market that can be relied on to estab- 
lish value with the concomitant necessity to rely on cost as an estimate of valne."71 This 
result occurs because it will be more likely that the property will he classified as special pur- 
pose and, consequently, it will be more difficult to identify "comparable" sales. Since the 
comparable sales method consistently has been held to be the most persuasive appraisal 
methodology, because it reflects the behavior of actual buyers and sellers in the marketplace, 
decisions that unduly restrict the application of the comparable sales method, including over- 
ly narrow specifications of the highest and best use of property, should he avoided. 

Approaches to Value: When the value-in-use premise applies, any of the three 
approaches to value can be applied under proper circumstances. If the value-in-use 
premise applies because the existing use or one similar to it is equivalent to the highest and 
best use, and an appraiser or assessor wishes to develop a fair market value-in-use appraisal 
of a property, the appraiser or assessor mnst apply one or more of the accepted appraisal 
methods to calculate value: the comparable sales method, the income capitalization method, 
or the cost method. When applying any of the appraisal methods, the appraiser should 
remember that the objective is the determination of the fair market value between willing 
buyer and willing seller, not the special value of the property to the owner that might 
include intangibles.72 Value in use is not peculiar to the owner, but mnst he recognizible by 
a third party.73 Market value is not the value of the property to its owner, hut "what it is 
wortb to others than the prior owner.'q4 

As several commentators have noted, "the most reliable guide to appropriate method- 

70 For example, in Rebelwood, Ltd v Hinds County, 544 So 2d 1356, 1362 (Miss 1989). the taxpayer sought to 
exclude from an assessment of low-income housing certain federal subsidy benefits that the taxpayer received. 
Since any purchaser of the law-income housing also would have been entitled to identical federal subsidies, the 
Mississippi Supreme Court concluded that the federal subsidies could be appropriately included in the value in use 
of the property. 
71 Ford Motor Co, 604 A 2d at 585. 
72 Maytag Co v Partridge, 210 h W  2d 584, 590-91 (Iowa 1973); Equitable Life Assurance Soc'y v State Tax 
Cammn, 852 SW 2d 376 ( M o  Ct App 1993). 
73 Maytag Ca, 210 NW2d at 587. 
74 Trustees of Philips Exeter v Exeter, 33 A 2d 665,672 (NH 1943). 
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VALUE IN USE 

,,logy is to determine which methods are heing used by buyers and sellers. If a particular 
technique is not being employed by them, then it is unlikely that it will provide a mea~ng-  
ful indication of the value of the property ."75 

The comparable sales method evaluates the market prices of properties recently 
bought and sold which are similar to the property being valued76 It involves the adjustrneut 
of comparable sales data to the subject. If comparable sales data is available, the sales com- 
parison method is the preferred method for computing the market value of property for 
pmperty tax purposes because it looks directly to the market and examines actual sales 
between willing buyers and sellers, thereby producing "the most reliable valuatiou".77 
Regardless of the complexity of the property, the comparable sales method may be used, but 
differing reasons for purchasing special purpose property and the lack of an active market 
may make it more difficult to identify comparable sales.'* In such instances, appropriate 
adjustments will prove more difficult to dete1mine.79 However, even in those circumstances 
when sales of similar property are not available, appraisers may be able to rely on sales of 
property similar to property into which the assessed property could be converted and then 
make appropriate adjustments for the costs that would be incurred.80 As the Society of 
Industrial Realtors has observed: 

Some appraisers theorize that the sales comparison approach cannot often be 
applied to industrial property because of the need for highly comparable proper- 
ties as the basis for the analysis. The reality is, however, that the sales compari- 
son approach is usually the best one to employ because it most nearly represents 
the views and often the decisions of participants in the market. 

The sales comparison approach is therefore recognized as an essential appraisai 
procedure, and it has long been reinforced by the c o w  in public takings cases 
and in other value litigation. Since sales comparison analysis is widely under- 
stood by many of those in industrial real estate, it follows that this is the one high- 
ly credible approach to utilize when the availability of data makes itpo~sible.8~ 

The income capitalization method values the stream of income derived from the prop- 

75 David C. Lennhoff & William A. Elgie, Highest and Best Use, The Appraisal J 275.277 n 5 (July 1995); see 
also Society of Indus Realtors, Ind~zstriol Red Estate, at 439 (1984) ("In any given situation, moreover, one 
approach to value estimation may represent more closely the way in which the typical user or investor views a 
property and its value. It is the task of the appraiser to examine the pmperty through the eyes of the informed, 
rational purchaser and not to impose his own standards or judgments onto the analysis."). 

76 Note, "The Rood to U"i(ormi0 in Real Estote Tarntion. Voluntion and Appeal:' 124 U. Pa L Rev. 1418, 1431 
(1976). The courts have recognized that no two parcels are exactly alike and that it is in the discretion of the trial 
judge to determine whether the comparable sales are suff~ciently similar to render the evidence admissible. E.g., 
Bmes v North Carolina State Highway Commn, 250 NC 378,394 (1959). 

77 Great Atl. & Pac Co, 366 NE2d at 812; see also AlliedCorp, 604 NE 2d at 1351. 

78 IAAO, supran 17, at 169. 

79 Id. 
For a discussion of this principle, see note 104 and the accompanying text. 

81 Society of Indus Realtors, supra n 75, at 45W52 (emphasis added). 
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erty by considering the effects of the time value of money.82 After estimating the net annual 
income to be derived from the property during its remaining useful life, an appraiser apply- 
ing the income capitalization method must then use a discount rate based on existing inter- 
est rates, alternative investments, and anticipated risk to calculate the fair market value of 
the property.83 This method is most frequently used to value rental real estate or real estate 
to which a stream of income can be allocated.84 

Applying the cost method, appr&sers value property by computing the costs that 
would be incurred to reproduce or replace the property and then adjust for depreciation and 
obsolescence.85 The cost method of valuation, however, may result in overvaluation of 
property, particularly with respect to older properties which have significant depreciation.86 
Assessors tend to prefer the cost approach both because of administrative ease and because 
it has a tendency to produce the highest assessed value. The cost approach tends to estab- 
lish an upper limit of value.8' For example, in Walmart Stores, Inc. v. Medina County Bd. 
of Revision, an Ohio tax court observed that a prospective purchaser would pay no more 
than the cost of producing a substitute property with the same utility as the subject 
property.88 Furthermore, the cost method may fail to adequately account for factors such as 
economic and functional obsolescence and physical deterioration.89 "The reproduction cost 
method of valuation may result in serious overvaluation of the property due to rising con- 
struction costs and its failure to adequately account for factors such as functional obsoles- 
cence and physical deterioration."90 As the Appraisal Institute has observed, "the cost 
approach is generally most applicable in valuing new or relatively new construction when 
improvements represent the highest and best use of the site, site value is well supported, and 
no functional or external obsolescence is evident."gl Furthemore, the Society of Industrial 

82 Note, supra n 76, at 1431. 

83 Id at 1433-34. 

84 Courts have been reluctant to amly the income ea~italization method with resoect to soecialtv orooem. For .. . . , .  . , 
cxrmplc. m Flrlt Federal Sawnps & I ~ a n  A r m  v City of t l ~ n t ,  305 h1V 2d 553 (Mlch App IYXI), rrl 'd on orher 
ynrunh.  329 NW 2.1 755 1Ml2h 19821. thc c u m  belic\rJ that the incumc ;s~i?aliraian methnd IS unuited to oron. . . 
erty where . . . the owner is less interested in the income the properly will generate than in occupying a building 
uniquely suited for the owner's special type of business." Id at 556; see also Equitable Life Assurance Soc'y v State 
Tax C o r n ,  852 SW 2d 376,378 (Mo App 1993) (concluding that the income capitalization method captured value 
attributable m the owner's management s!&s and other owner specific intangibles). Other courts have applied a modi- 
fied income capitalization method by capitalizing earnings and deducting the value of intangibles such as the work- 
force and going concern value. E.g.. General Dynamics Carp v Bd of Assessors, 444 NE 2d 1266.1268 (Mass 1983). 
Nonetheless, cases such as General Dynamics have been subject m criticism that they impmperly value the underlying 
business rather than the subject property. Brooks & Schultz, supra n 10, at 36344. 

Note, supra 76, at 1434. 

86 Great Atl & Pac Co, 366 N@ 2d at 812; see also Allied Corp, 604NE2d at 1351. 

87 The Appraisal Inst. supra n 25, at 313. 

1995 WL 679839 (Ohio Bd Tax App Nov 9, 1995) (quoting Dinner Bell Meats, Inc v Cuyahoga County Bd of 
Revision. 12 Ohio St. 370 (Ohio Bd Tax App 1982)). 

89 The Appraisal Inst., supra n 25, at 317: see also Sunshine Biscuits, Inc v Borough of Sayreville, 4 NJ Tax 486 
n 5 (NJ Tax 1982). 
90 The Appraisal Inst, supra n 25. at 317. 
91 Id at 321. 
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When relatively new buildings are being appraised, or when proposed construc- 
tion is to be valued, accurate, reliable cost figures are extremely important. 
Moreover, "cost new" is one basis for the rent "factor" in many long-term 
industrial leases on new buildings. However, the reproduction cost new of an 
industrial building is a guidepost and not necessarily a measure of value. Cost 
is not necessarily equal to value, and cost itselfdoes not create value.92 

Approaches to Value: Real Estate. When available, recent, reliable market data pro- 
vides appraisers and assessors with a mine of information concerning the price that real 
property commands in the market. The comparable sales method examines the values and 
characteristics of properties recently transferred and substantially similar to the property 
valued." Factors that determine substantial similarity depend upon the property valued,94 
but frequently include "location, size, facilities, age, income, expenses, use, and type of 
construction."95 While an appraiser ideally would have numerous comparable sales upon 
which to base the appraisal, courts generally allow appraisers to apply the comparable sales 
method when the "comparable" property is only minimally comparable and distant from the 
appraised property.96 

If reliable market data is available for similar properties used for similar purposes, the 
value of the appraised property calculated by the comparable sales method would equal the 
value in use.97 However, adequate markets typically do not exist for specialty property. If 
property is determined to be special purpose property, the cost approach typically used by 
the assessor is generally upheld by the courts as a reasonable method of estimating market 
value.98 

For example, in Federal Reserve Bank, which involved the valuation of a building 
built for and used as a Federal Reserve bank, the Minnesota Supreme Court stated: 

The tax treatment of special purpose property is atypical and follows directly 
from this definition. Because the building is specially adapted to a unique use 
and will not readily be sold to another user, "[tlbe very nature of special pur- 
pose property is such that market value cannot readily be determined by the 

92 Society of Indus. Realtors, supra n 75, at 457 (emphasis added). 

93 Note, supra n 76, at 1431. 

94 Great At1 & Pac Tea Co, 366 NE 2d at 812. 

95 Note, supra n 77, at 1431. Though the author of the note addresses only real estate, these factors remain applic- 
able to the comparability of the sales of personal property as well. It also is important to note that those factors do 
not establish value, but only determine the comparability of sales. 

96 See Great At1 & Pac Tea Co, 366 NE 2d at 812-13 (world's largest food processing plant valued by reference 
to several sales within geographic region of the country). 

97 See First Federal Sav & Loan Assn v City of Flinr 329 NW 2d 755,757 (Mich.1982). 

98 E.g., McCannel County of Hennepin, 301 NW 2d 910,929 (Minn 1980) (noting that natvre of special purpose 
property typically cannot be valued by reference to actual market prices). 
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existence of an actual market, and therefore other methods of valuation, such as 
reproduction cost, must be resorted t0."99 

Here, even though the hank property was not special purpose in every detail, 
this was by far its dominant characteristic, and thus we cannot say the Tax 
Court's acceptance of the assessor's exclusive reliance on the reproduction cost 
approach was clearly erroneous.l" 

Similarly, in Freedom Federal Savings and Loan Association v. Dept. of Rev.,'O' 
the Oregon Supreme Court was persuaded that because there were no comparable sales 
for property which was specifically designed and used as a financial institution's head- 
quarters building, the most appropriate method to value the property was the cost 
approach. 

However, the fact that property has some special features does not make the property 
"special purpose" property or make the comparable sales method inapplicable. Almost all 
improved real estate has features designed to make it more useahle by the owner. Despite 
that fact, the market approach is recognized as a reliable valuation methodology. For 
instance, in Great Atl. & Pac. Tea Co., the property possessed loading docks, laboratories, 
railroad sidings, cold storage facilities and other features that, while rendering the property 
suitable to the owner's use, were not truly unique. The court stated that if no great expense 
would be entailed in converting the property from the present use to other business and 
industrial uses, then the property should not he valued as a specialty merely because it con- 
tained certain special features. "Such 'special features' do not, without more, require depar- 
ture from the market value approach to valuation."l~ In Ford Motor Co., the court held 
that the property was not special purpose property despite various special features and that a 
comparable sales method was an appropriate manner in which to calculate a market value 
for the plant.103 

Even when property has numerous special features which should be assessed 
under a value-in-use premise, the appraiser should still he able to incorporate available 
market values in the appraisal of such property. Appraisers and assessors in such situa- 
tions should consider the market value of comparable properties and make appropriate 

99 Federal Reserve Bank, 313 NW 2d at 622. 

100 Id at 624. 
101 801 P 2d 809 (Or 1990). 
102 Idat811. 
103 Ford Motor Co. 604 A 2d at 585. Unfortunately for the taxpayer in this case, however, the trial court excluded 
all comparable sales evidence and the appellate court determined that, while such comparable sales normally would 
be admissible, the error in excluding such evidence was harmless because of the dissimilarities between the subject 
property and the comparable sales presented in evidence. 
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adjustments to allow for the value of the special features.104 Nonetheless, when asses- 
sors and appraisers make these adjustments, they should recognize the limitations of the 
metbods used to value the special features, particularly the limitations of the cost 
method. 

When the cost approach is used for special purpose property or to value special fea- 
tures, to ensure that the value-in-use premise accurately yields fair market value, appropri- 
ate discounts must be applied to accountfor the depreciation and obsolescence of the prop- 
erty. Physical depreciation and economic and functional obsolescence must all be properly 
calculated and deducted from replacement cost to anive at a theoretical market value of the 
property being appraised. There has been substantial "uncertainty in accurately measuring 
obsolescence and physical depreciation" that has caused some courts to disfavor the appli- 
cation of the depreciated reproduction cost method.105 As noted above,lo6 the cost approach 
frequently results in an excessive value for property because of the difficulties in quantify- 
ing obsolescence under this approach. 

Approaches to Value: Personal Property. Most cases dealing with the assessment of 
prope~ty for ad valorem tax purposes deal with the assessment of real property. However, the 
same valuation principles, including the value-in-use premise, also apply to personal property. 

In the personal property area, assessors almost uniformly make property tax mess- 
ments using a cost approach to value based upon trending and depreciation guides. Ready 
markets exist for many types of personal property, however, that appraisers should analyze 
to determine market value. 

When valuing property in a value-in-use jurisdiction, appraisers must be careful 
not to rely solely on prices for equipment obtained in the used equipment market as the 
full value of the assessable property. When a taxpayer owns equipment that is an inte- 
gral part of a functioning line, in a profitable manufacturing business, the courts reject 
the assumption that the value of machinery in use equals the used machinery market 
price. 107 

However, if there is a market for the equipment in question, "a value-in-use appraisal 
can he arrived at by taking the market price of the equipment and adding to it the other 
expenses a buyer would incur in putting the machine in use. This extra expense would 

.he trial eaun excluded 
2 sales normally would 
les between the subject 

Io4 See Brooks & Schultz, supra n 9, at 339 n 4 ("Since no two properties are identical, [the comparable sales 
method] values properties that are comparable and adjusts the sales prices of the comparables to reflect any differ- 
ences in the propaties being compared so as to determine what the sales prices would have had the compared prop- 
erties been identical."); see also Society of Indus. Realtors, supra n 75, at 51C-13 (emphasizing means by which 
appropriate adjustments should be made to comparable sales, including costs of various features); The Apprakal 
Inst, supra D 25, at 383,389-90 (noting need for appropriate adjustments to add or deduct value due to differences 
between comparable properties). 

lo5 Blakely v Bd of Assessors, 462 NE 2d 278,282 (Mass 1984); see also The Appraisal Inst, supra n 25, at 317 
W h e n  improvements are older or do not represent the highest and best use of the land as vacant, the physical 
deterioration, functional obsolescence, and external obsolescence of the structure arc mare difficult to estimate."). 

Io6 For a discussion of the cost approach and several of its deficiencies, seen 85-92 and accompanying text. 

lo7 Maytag Co v Partridge, 210 NW 2d 584 (Iowa 1973). 
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include dismantling, transportation, and re-erection on the buyer's site."lo8 Thus, a value- 
in-use appraisal of equipment can be made using the market value for the equipment and 
adding to it, with appropriate adjustments for depreciation and obsolescence, the value of 
the costs of putting the equipment into use. 

CONCLUSION 

A fair market value appraisal using the value-in-use premise is a reasonable 
approach to the valuation of real estate with special features and installed personal prop- 
erty in those jurisdictions that do not adopt a strict value-in-exchange measure of value, 
but instead require that the special features of real estate or the associated costs of per- 
sonal property be considered in its assessment for property tax purposes. Use of the 
value-in-use premise merely assures that the fair market value appraisal captures the 
value of special features added to real estate or of associated costs added to personal 
property. The value-in-use premise does not represent some mythical value just to the 
owner, which would inevitably encompass intangibles, but instead should reflect the 
touchstone of ad valorem assessment, fair market value between a willing buyer and 
willing seller. 

To accurately apply the value-in-use premise, the appraiser must first ensure that the 
property is being used at its highest and best use and that there is a reasonable probability 
that the same or a similar use may be profitably continued by the owner or a buyer. 

Having made the determination that a value-in-use premise is appropriate, the 
appraiser must select among the market, cost and income approaches to valuation. 
There is a tension that exists between the application of the comparable sales and 
income approaches to value on the one hand and the cost approach to value on the 
other. While application of the comparable sales and income approaches tends to most 
accurately reflect depreciation and obsolescence and to establish the price for which 
knowledgeable buyers and sellers are willing to buy or sell property, the comparable 
sales approach may understate the value of special features of real estate and the associ- 
ated costs of personal property, while the income approach is generally only applicable 
to rental properties or properties to which an income stream can be identified. The cost 
approach, on the other hand, while it may accurately reflect the replacement or repro- 
duction costs of special features and associated costs, frequently fails to adequately 
reflect depreciation and obsolescence. It is generally acknowledged that use of the cost 
approach calls for judgments as to depreciation and obsolescence which can be quite 
subjective. 

After applying those approaches to value that are suitable to the property, the appraiser 

Io8 Consolidation Coal Co v Property Tax App Bd, 331 NE 2d 122, 127 (Ill App 1975); see also State Dept of 
Assessments & Tax v Metrovision of Prince George's County, Inc, 607 A 2d 110, 119 (Md App 1992) molding 
that costs "necessary to get the assets operational" should be included in cost method assessment). 
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attempt to reconcile the differences produced in each of the approaches. The reconcili- 
process should have one goal -to logically adjust for the differences in value the dif- 

proaches may produce, always with an eye toward which approach or combination 
hes most accurately reflects actions of buyers and sellers in the marketplace."Jg 
aim of any market value appraisal in a jurisdiction that requires that value-in-use - - 
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perty determined from the comparable sales the cost of the property's special features or 
associated costs, properly adjusted for depreciation and obsolescence will most closely 
approximate fair market value for most properties. 

In Industrial Real Estate, the authors summarize the three approaches to value by 

The industrial real estate investor relies on the income approach to value esti- 
mation in part because reliable data may often not be available for value estima- 
tion using the other two approaches and because the capitalization of anticipated 
future earnings frequently represents the closest approximation to the thinking 
of the informed investor in industrial real estate. When the likely purchaser is a 
user, the primary reliance usually is on the sales comparison approach, or in the 
case of a relatively new building, a combination of the sales comparison and 
cost approaches will most likely be nsed.ll0 

As noted above"', there is a continuum between unique, special purpose propeity for 
which there are no markets, at one end of the spectrum, and properties which are relatively 

lo9 As the Society of Indusvial Realtors has noted: 

Reconciliation is not averaging. It is an analytical process by which the various facts and procedures 
employed in the estimation of value using alternative approaches are weighed and evaluated so that each is 
given its proper emphasis in reaching a final value figure. In addition to considerations of logic, there are 
also important questions of data availability. In some instances, an athenvise appropriate method cannot 
be effectively employed because the data required are not available. 

If there is no fundamental difference in the availability or quality of data for the alternative approaches, 
the estimate of value using the market approach is often regarded as  most relevant and most logical for 
indushial real estate. The income approach may also be the most pertinent far investment property. The 
cost approach may be helpful for relatively new properties. The most pertinent approach, in any event, is 
that which most closely reflects the actions of buyers and sellers in the marketplace for the Clpe of proper- 
ty involved. 

Soc'y of Indus Realtors, supra n 7, at 484; see also Brooks & Schultz, supra n 8 (arguing persuasively for 
a "market theory" approach to valuation in which differences between approaches are reconciled using as 
the test of market value what an "economically rational actor would pay for the property"). 

' lo  Soe'y ofIndrrs Realtors, supra n 75, at 439. 
111 For a discussion of the continuum between special purpose properties and freely traded properties, see 
n 16-17 and accompanying text. 

WINTER 1997 



24 

JOURNAL OF PROPERTY TAX MANAGEMENT 

fungible, for which there are ready markets, and for which few, if any, adjustments need to 
be made to comparable sales to develop fair market value at the other end. The vast bulk of 
properties fall somewhere along that continuum and for most of these properties, there is 
market data available which, when properly adjusted to reflect the depreciated value of spe- 
cial features or associated costs, tends to point accurately to fair market value under a value- 
in-use premise. 
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