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President Obama’s Regulatory Reform Bill
Includes the Creation of a National Insurance
Office

In June, President Obama announced that his
highly-anticipated proposal for reform of the
financial services sector would likely include
changes to the insurance industry as well.
Following through with
this pledge, in late July the
Administration’s proposed
draft legislation was
unveiled and, as promised,
the legislation includes
plans for the creation of a
federal Office of National
Insurance.

The concept of an Office
of National Insurance (“the Office”) was, of
course, previously proposed by Rep. Paul
Kanjorski, Chair of the House Financial
Services Subcommittee on Capital Markets, as
part of H.R. 2609. The President’s proposed
legislation tracks the provisions of the
Kanjorski bill in large measure, and thus it was
not surprising that Chairman Kanjorski
applauded the insurance provisions in the
President’s bill. Specifically, Chairman
Kanjorski stated: “While other sectors of the
financial services industry have some sort of
representation at the federal level, insurance is
left out, causing gaping holes in the oversight
of the industry. The Office of National
Insurance would help to fill those regulatory
gaps.”

Specifically, the Office would be established
within the Department of the Treasury, and
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the Office’s director would be appointed by
the Secretary of the Treasury. The Office
would “monitor all aspects of the insurance
industry, including identifying issues or gaps
in the regulation of insurers that could con-
tribute to a systemic crisis in the insurance
industry or the United States financial sys-
tem.” To fulfill this task, the Office would be
authorized to “receive and collect data and
information on and from the insurance
industry and insurers, enter into informa-
tion-sharing agreements, analyze and dissem-
inate data and information, and issue reports
regarding all lines of insurance except health
insurance.” The Office would also oversee
the federal terrorism insurance program,
establish federal policy on international
insurance matters, prepare an annual report
for Congress on insurer activity, and have the
authority to issue subpoenas to obtain the
insurer data necessary to perform its tasks.
Finally, in a nod to some insurer constituen-
cies, the proposed legislation contains a
“small insurer” exception that prohibits the
Office from seeking data from insurers that
fail to meet a minimum size threshold that
would be established by subsequent rule.   

While the health care debate will likely con-
tinue to have the center stage in September,
Congress is expected to focus considerable
attention on this legislation as well. Stay
tuned.
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On July 17, Pennsylvania Insurance Commissioner Joel Ario
announced that he was commencing an examination of the
state’s four Blue Cross and Blue Shield companies (Blue Cross
of Northeastern Pennsylvania, Capital Blue Cross,
Highmark, Inc., and Independence Blue Cross), designed to
determine whether “any of them are engaged in anti-compet-
itive or unfair trade practices.” The investigation follows fast
on the heels of Commissioner Ario’s review, and ultimate
rejection, of Highmark and Independence Blue Cross’s
request to consolidate earlier this year, and Commissioner
Ario acknowledged that information learned during that
review was responsible for the commencement of this new
investigation, stating: “[w]hen Highmark and Independence
Blue Cross withdrew their consolidation proposal earlier this
year, it was good news for consumers, but it did not improve
the anticompetitive dynamics that remain in play in
Pennsylvania’s health insurance marketplace.”

Commissioner Ario did, however, seek to distinguish between
the two investigations to some extent, stating that “[t]he con-
solidation review was forward-looking in determining
whether the consolidation would lead to a better marketplace
for consumers” while the new investigations will seek to
“determine whether the status quo gives consumers access to a
healthy climate of competition.” In addition, the examina-
tions will be conducted on a company-by-company basis, not
collectively. However, in each case, the insurers will be asked
to provide information relevant to the Insurance
Department’s inquiry into (1) whether territorial restrictions
in the Blues’ licensing agreements in Pennsylvania are anti-
competitive; (2) whether the Blues “use their market power to
unfair and anticompetitive advantage in areas such as
provider contracting and product tying;” and (3) whether
there are restrictions on data sharing amongst the Blues that
have had anticompetitive effects.  

The Insurance Department has engaged a private law firm to
perform these investigations on its behalf, and has announced
a goal of having the investigations completed by early 2010.   

In 2003, the Academy of Medicine of Cincinnati com-
menced a lawsuit against United Healthcare, Humana,
Anthem and Aetna, accusing them of conspiring to limit
reimbursement rates for Cincinnati-area providers. Plaintiffs
also claimed that the low reimbursement rates had caused a
significant drop in the number of cardiologists, neurologists
and general surgeons in the area and dissuaded new providers
from locating there. Now, after almost seven years of litiga-
tion, including a ruling by the Ohio Supreme Court that
plaintiff ’s claims were actionable under the Valentine Act
(Ohio’s antitrust law), the case, Academy of Medicine v. Aetna
Health, has finally come to close.  

On July 10, the Hamilton County Court of Common Pleas
approved a settlement in the case between plaintiffs and
United Healthcare.  Pursuant to the terms of the settlement,
United Healthcare will increase reimbursements to local
providers by $44.5 million by the end of 2012, contribute
almost $1.7 million to three local county medical societies,
and pay millions in plaintiffs’ attorney fees.  Humana,
Anthem and Aetna had all previously settled the litigation on
similar terms, with Humana settling in 2004 and Anthem
and Aetna in 2005, and thus the litigation is now concluded
in all respects. 

As discussed in our July Alert, the title insurance industry
secured two big wins earlier this summer when both a New
York and a California court held that claims they had con-
spired to fix title insurance rates were dismissed, as a matter
of law, by the “filed rate doctrine.” Building upon these suc-
cesses, the title insurers made the same argument before
Pennsylvania and Delaware courts that were considering sim-
ilar claims in those states. However, as described below, a
potential crack in defendants’ defense has been exposed in
these more recent cases — a crack that could possibly breathe
new life into some of plaintiffs’ claims.

The first ruling was by Judge Stewart Dalzell, U.S. District
Court Judge for the District of Delaware, on July 15. In
McCray v. Fidelity National, Judge Dalzell held that the
Delaware Insurance Department’s approval of defendants’
rates was “meaningful and competent,” and thus the filed rate
doctrine barred plaintiffs’ claims for damages. However,
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plaintiffs’ counsel, undoubtedly prepared for
the possibility of such a ruling, aggressively
argued that even if their claims for damages
were barred by the filed rate doctrine, the
Supreme Court’s filed rate doctrine cases do
not hold that claims for injunctive relief are
necessarily barred as well.  See, e.g., Georgia v.
Pa. R.R. Co., 324 U.S. 439 (1945). Judge
Dalzell, however, held that plaintiffs had not
adequately explained how this distinction
might be applicable to the facts alleged, and
therefore dismissed the claim for injunctive
relief as well, albeit without prejudice.

Only a week later, plaintiffs’ injunctive relief
argument finally found some success. On July
22, Judge William Yohn, U.S. District Court
Judge for the Eastern District of Pennsylvania,
in In re Pennsylvania Title Insurance Antitrust
Litigation, held that plaintiffs’ claims for
injunctive relief did pass muster. (Judge Yohn
also held that plaintiffs’ claims for damages
were barred by the filed rate doctrine.) In
reaching his conclusion on the injunctive relief
issue, Judge Yohn noted that while plaintiffs’
injunctive relief claim could not impede
defendants’ use of the filed rate (under settled
precedent), “because plaintiffs’ seek exclusively
prospective relief, their injunction [claim] will
in no way interfere with or alter any already
filed rate and, as a result, the filed rate doctrine
can not preclude this relief.” “Accordingly,”
Judge Yohn held, “the court will deny defen-
dants’ motion to dismiss plaintiffs’ claim for
injunctive relief.”

Whether plaintiffs’ success in Pennsylvania on
the injunctive relief issue will provide plaintiffs
with renewed optimism about these cases —
not only there, but in New York, California
and Delaware as well — remains to be seen.

For more information on these topics, please con-
tact James M. Burns at 202.327.5087 or
jmburns@williamsmullen.com. 
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