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Let the Records Speak for
Themselves
Why It Is Important To Properly Maintain Your Company’s Corporate Books

Your young company is thriving. Revenues are
growing, your margins are impressive, you
have a solid stable of clients and the future is
bright. You are considering a significant trans-
action — maybe raising some growth capital,
obtaining a bank loan,
engaging in a business
combination, or hiring a
seasoned executive to take
you to the next level. All is
going smoothly until you
are asked to produce your
corporate books and
records. 

The proper maintenance of
corporate books and
records is often a low prior-
ity item for early stage
companies. Whether due
to a rush to get to market,
focus on the business, cost
concerns or otherwise, cor-
porate recordkeeping is fre-
quently put off for long
periods or ignored alto-
gether. Sometimes, the lack
of complete corporate records is discovered at
a most inopportune time and can delay, or
threaten altogether, the successful completion
of a transaction. 

Properly maintained corporate records are
important for a number of reasons. First, they
document significant milestones that occur
during the course of a company’s existence.
Second, they are a key factor in ensuring the
entity’s separate legal existence will be recog-
nized so that its owners are not personally
liable for the company’s debts or obligations.
Finally, they provide third parties with evi-
dence of responsible management, an impor-

tant consideration in today’s dicey financial
environment. 

Recordkeeping for the Future

Corporate records are examined at a number
of critical stages during a company’s life cycle.
Whether during capital raising, litigation, exit
transactions or other events, proper record-
keeping of company actions through minutes
of meetings and written consents provide an
important timeline of key events. During
these various stages, third parties (i.e., bankers,
accountants, prospective buyers, regulators,
etc.) will review the records to determine
whether actions were properly taken by and on
behalf of the company. Gaps in company his-
tory can raise questions, cause untimely delays
and require potentially costly curative action. 

Before major company actions are taken, man-
agement should evaluate whether equity hold-
er or board approval is necessary to approve
the subject transaction. Certain company
actions may be passed only by the equity hold-
ers, others by a board of directors or compara-
ble executive body, and some may be passed by
both groups. Review of the company’s organi-
zational documents and appropriate state laws
are necessary each time an important compa-
ny action is considered. 

Once the action is taken, accurate and com-
plete minutes or written consents should be
prepared and filed in the company’s minute
book so that they are ready to be reviewed at
any time in the future. Establishing and main-
taining proper recordkeeping procedures and
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reviewing the company’s minute book periodically will make
certain that the company’s “life events” are properly docu-
mented. 

Limitation of Liability 

One of the primary reasons investors form a business entity is
to benefit from the limitation on personal liability.  The
enterprise is viewed as an independent entity, separate and
apart from its owners. Properly formed and operated corpo-
rations or limited liability companies protect their owners
from being personally liable for the debts and other obliga-
tions of the business, so that losses are limited to their respec-
tive investments in the business. 

The limited liability protection can be “pierced” in certain sit-
uations including when (a) an entity is not properly estab-
lished, (b) the charter is revoked by operation of law and (c)
an entity does not properly observe corporate formalities.1
When the corporate veil is pierced, investors can be held per-
sonally liable for the debts and obligations of the company,
putting their private assets at risk. In order to avoid this
result, companies should pay careful attention to following
corporate formalities. The maintenance of good corporate
records, including shareholder and director minutes or writ-
ten consents and accurate accounting records, is one indicia
that the company is operating as a distinct entity and is eligi-
ble to provide personal liability protection. Additional fac-
tors, such as adequate capitalization, holding annual meet-
ings, ensuring that all assets of the entity are titled or held in
the name of the company and not commingled with assets of
any other person or entity, and other courses of conduct are
also important in establishing the separate existence of the
business. 

Although the observance of corporate formalities is more rel-
evant to corporations, in order to maintain limited liability
protection, limited liability company members also should
observe certain formalities, such as keeping detailed financial
records and recording minutes of major decisions. By
employing sound corporate governance and recordkeeping
practices from the beginning, companies and their owners
can avoid possible adverse consequences in the future.  

Indicia of Responsible Management 

In today’s difficult economic circumstances, company man-
agement is under increased scrutiny from investors, bankers,
accountants and other third parties. These parties are putting
more emphasis on all aspects of the company’s operations,
including effective corporate governance and proper record-
keeping. Missing documentation, failing to hold or record
meetings, and conducting business without proper approval,
all reflect poorly on management despite successful business

operations. In some cases, these lapses can result in defaults or
breaches being declared under loan agreements or other
important contracts. They may also create problems with
obtaining unqualified audited or reviewed financial state-
ments. Conversely, properly maintained corporate books and
records are evidence of prudent management and will give
third parties a ready measure of confidence that the business
of the company is being conducted with due care.  

The following are some general questions to consider in ana-
lyzing whether your company is keeping up with its corporate
recordkeeping:  

1. When did we last hold annual shareholders and board of
directors meetings? Is the company minute book current
with meeting minutes and written consents approving
company actions? 

2. Are we using the company’s formal legal name or a doing
business name (d/b/a) in our business dealings (i.e.,
advertisements, contracts, etc.)? Is the doing business
name registered?

3. Are we registered in each jurisdiction in which we oper-
ate or conduct business? 

4. Are officers and other individuals who sign contacts on
behalf of the company authorized to do so? 

5. Are the company’s stock records (i.e., stock ledger) cur-
rent with shareholder names, share amounts, addresses
and other material information? 

6. Are we filing timely annual reports?

With 12 offices including Washington, D.C. and Tysons Corner,
Va., Williams Mullen represents companies at all stages of devel-
opment.  If you have any concerns about the adequacy of your
corporate records or other issues that may affect your company’s
legal status, please contact Trey Blalock,
tblalock@williamsmullen.com, or Brad Nowak,
bnowak@williamsmullen.com, at 202.833.9200.

1 The facts and circumstances in which courts “pierce the corpo-
rate veil” for failure of a company to maintain corporate formali-
ties vary from state to state.
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