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European Commission Announces its Renewal
of the Insurance Industry’s Antitrust Block
Exemption   
In late March, the European Commission (“EC”)
announced that it was renewing the “block
exemption” that currently exempts several insur-
ance industry practices from the European com-
petition laws. The exemp-
tion(Regulation 358/2003),
which was set to expire on
March 31 of this year, was
renewed for seven addition-
al years. The EC’s decision
to renew the exemption is
particularly notable given
the recent efforts to repeal
the insurance industry’s
antitrust exemption in the
United States (provided under the McCarran-
Ferguson Act). In announcing the ECU decision,
Joaquin Almunia, ECU Vice President in charge
of Competition Policy, stated that “The block
exemption continues to be justified for pools and
certain types of information exchanges necessary
for the industry to be able to carry out its busi-
ness. This is in the interest of consumers and of
the economy as a whole.” 

The Block Exemption

Much like the McCarran-Ferguson Act in the
United States, the block exemption permits
insurers in Europe to engage in certain industry
practices free from antitrust risk. While the
McCarran-Ferguson Act exemption applies to
the “business of insurance,” the block exemption
has traditionally covered (1) agreements for the
exchange of statistical information utilized in the
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calculation of risk; (2) agreements on policy
language; (3) the creation of insurance pooling
arrangements; and (4) agreements on the speci-
fications for security devices (i.e., smoke alarms,
alarm systems, etc.).

In 2009, the EC commenced a study to deter-
mine whether the block exemption should be
renewed. Seeking to determine “how the block
exemption was working in practice,” the EC
solicited comments from both insurers and
insureds about the benefits and potential harm
to competition created by the exemption.
After analyzing all of these comments, on
March 24 the EC announced that it was renew-
ing the block exemption, subject to some mod-
ifications, for a new seven year period. 

The EC concluded that the activities of insurers
were in some ways unique, and thus special
treatment under the EU competition laws was
justified. Specifically, with respect to the
exchange of insurance data, the EC stated that
an exemption was needed for the insurance sec-
tor to properly assess and rate insurance risks.
In addition, the EC noted that “access to the
data is also crucial to facilitate the entry of new
or foreign market players,” which fosters com-
petition and should be encouraged. Similarly, as
to pooling arrangements, the EC noted that the
creation of insurance pools increases the num-
ber of insurers potentially able to cover a partic-
ular risk, and thus increases market entry, insur-
ance availability and overall competition.
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Finding that a specific need for two other exemptions no longer
existed, those exemptions were not renewed. Specifically, the EC
announced that insurer agreements on standard policy terms and
agreements on specifications concerning security devices were
not unique to the insurance sector, and therefore the exemptions
covering this conduct were not renewed. The EC noted that the
removal of the exemption did not mean the conduct was unlaw-
ful, and that it was preparing non-industry specific guidelines on
horizontal cooperation among competitors that would address
these issues in greater detail.  

Possible Ripple Effects Across the Atlantic?

The renewal of the block exemption in Europe comes at a time
when the insurance industry’s antitrust exemption in the United
States, contained in the McCarran Ferguson Act, faces its great-
est challenge. Early in 2009, legislation was introduced to repeal
McCarran as to all lines of insurance, and legislation repealing
McCarran as to health insurance has been passed in the House of
Representatives twice, most recently in March. The current bill,
H.R. 4626, could be acted upon by the Senate at any time, but
has not yet been scheduled for a vote.

Notably, the EC’s conclusion that the insurance industry is
“unique,” and that this justifies an antitrust exemption, is direct-
ly at odds with the views of those seeking to repeal McCarran.
Advocates of repeal contend that the insurance industry does not
need any special rules and that McCarran has outlived its useful-
ness. Significantly, McCarran repeal advocates have also rejected
calls for the creation of limited “safe harbor” antitrust exemp-
tions, even ones addressing some of the very conduct the EC has
recently concluded provide procompetitive benefits.   

Accordingly, as the McCarran repeal debate continues in the
U.S., those who support the retention of the McCarran exemp-
tion will undoubtedly point to Europe for further support for
their position. Will this development provide enough new
ammunition to derail the McCarran repeal movement? Only
time will tell. What is clear, however, is that the EC’s actions have
provided new support for McCarran’s continued existence, and
that it could prove significant as this issue continues to be debat-
ed in the U.S. Stay tuned.

In 2008, the Ohio legislature passed legislation prohibiting
health insurers from utilizing “most favored nation” clauses in
their agreements with physician providers. While a most favored
nation clause (“MFN”) simply requires that the provider offer its
services to the insurer at the lowest price offered to anyone else
(and thus is typically considered to be procompetitive), the legis-
lature concluded that the use of such clauses in healthcare con-
tracts has had anticompetitive effects. In the same legislation, the
Ohio legislature imposed a two year moratorium on the use of
such clauses in insurer contracts with hospital providers, and cre-
ated a Commission to study whether a permanent prohibition on
the use of such clauses in hospital contracts should also be insti-
tuted.

On March 25, the Commission issued its report and recommen-
dation on this controversial issue. Despite a significant difference
of opinion among the Commission members, the Commission
ultimately voted by a margin of 8-3 to recommend that MFN
clauses be permanently barred in all insurer/provider contracts.
In reaching this result, the commissioners noted that 14 other
states have imposed similar restrictions in insurer/provider con-
tracts, and that responses to a Commission survey suggested that
some hospitals believed they had suffered harm as a result of the
use of MFN clauses in their contracts with insurers. Those in the
minority, however, focused on testimony provided to the
Commission by an economic expert, who opined that the ulti-
mate effect of the clauses was likely to be procompetitive, not
anticompetitive.  

The two year moratorium on the use of MFN clauses in
insurer/hospital contracts, provided for in the earlier legislation,
is set to expire this summer. Most prognosticators believe that the
Legislature will adopt the Commission’s recommendation and
make that prohibition permanent. Should this occur, it will like-
ly provide further momentum for the passage of similar legisla-
tion in other states.  
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On March 30, the Fifth Circuit Court of Appeals
handed the title insurance industry another victo-
ry in its battle against the wave of antitrust cases
that have been filed against it over the last sever-
al years. The case, Winn v. Alamo Title Insurance,
contained what has now become a common claim
— that title insurers had conspired to set artifi-
cially high rates for title insurance. The defen-
dants responded to the claim by asserting that the
“filed rate doctrine,” which bars challenges to
rates that have been approved by a regulator,
applied and provided them with a complete
defense. At the lower court level, Judge Sam
Sparks, USDJ for the Western District of Texas,
agreed with the defendants, dismissing all of
plaintiffs’ claims.

On appeal, the plaintiffs argued that the filed rate
doctrine should not apply to their claims because
(1) the doctrine had never before been applied to
the Texas antitrust law and (2) the Texas
Insurance Commissioner’s authority to review the
rates was insufficient to justify the application of
the doctrine. The Fifth Circuit, however, sum-
marily rejected plaintiffs’ arguments, stating that
“none of the arguments that [plaintiffs assert]
would allow evading the doctrine has merit.” 

With respect to the first issue, the Court agreed
with the lower court’s conclusion that it was irrel-
evant that the Texas courts had not previously
applied the filed rate doctrine in an antitrust con-
text; the Texas Supreme Court had clearly recog-
nized the validity of the filed rate doctrine gener-
ally, and that was sufficient. As to the plaintiffs’
second argument — that the doctrine should not
be applied because the regulator’s review of the
rates was insufficient — that argument has been
consistently rejected by the courts in each juris-
diction in which the title insurance industry has
been sued.  Accordingly, the lower court’s ruling
was affirmed, providing the defendants with
another significant victory.    

The Antitrust Division of the Department of
Justice has a “leniency program” that serves as an
incentive for antitrust violators to self-report
their violations. The program permits the first
member of an antitrust conspiracy that admits its
conduct to obtain full amnesty from all criminal
enforcement for itself and, if the reporting entity
is a corporation, its employees as well. 

To provide even greater incentives for antitrust
violators to self-report violations, in 2004
Congress passed the “Antitrust Criminal Penalties
Enforcement and Reform Act of 2004.”  In addi-
tion to increasing the criminal penalties for
antitrust violations (to $100 million or twice the
harm caused for corporations; to $1 million and
10 years in prison for individuals), the legislation
also reduced the self-reporting antitrust violator’s
damages in follow-on civil actions. While
antitrust violators typically face treble damages in
such actions, the law limited the penalty to single
damages. This provision, however, was imple-
mented for only a five year period.

With the damages cap set to sunset in June of
2009, last year a bill was hastily introduced, and
subsequently passed, that extended the damages
cap provision for an additional year. Now, with
the cap again set to expire, on April 26 Senator
Kohl introduced the “Antitrust Criminal Penalty
Enforcement and Reform Act of 2004 Extension
Act of 2010” (S.3259). The bill would strike the
sunset provision regarding the damages cap, mak-
ing it permanent. In support of the legislation,
Senator Kohl noted that since the original pas-
sage of the legislation in 2004, requests for
leniency have increased by 25 percent.  
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Congress is expected to pass the legislation prior
to June 22, when the damages cap would other-
wise sunset.           

On March 8, the U.S. Department of Justice
Antitrust Division announced that it intended to
challenge a proposed merger of Blue Cross Blue
Shield of Michigan and Physicians Health Plan of
Mid-Michigan. Immediately thereafter, the par-
ties announced that they would abandon their
plans to merge. At the time that the merger was
announced, Blue Cross of Michigan was the
largest provider of commercial health insurance
in Lansing, Michigan, with PHP being the sec-
ond largest.

In announcing the decision to challenge the
merger, the Antitrust Division stated that “Had
the acquisition gone forward, it would have given
Blue Cross control of nearly 90 percent of the
commercial health insurance market in the
Lansing, Michigan area,” and that this “would
have resulted in higher prices, fewer choices, and
a reduction in the quality of commercial health
insurance purchased by Lansing area residents
and their employers.” The Antitrust Division also
claimed that the acquisition would have “given
Blue Cross the ability to control physician reim-
bursement rates in a manner that could harm the
quality of health care delivered to consumers.”  

Notably, the Antitrust Division took action to
halt the merger despite the fact that the transac-
tion was valued below the minimum threshold
for Hart-Scott-Rodino Act reportability. This
continues a recent trend by regulators to examine
smaller transactions for anticompetitive effects. 

For more information on these topics, please 
contact James M. Burns at 202.327.5087 or
jmburns@williamsmullen.com. 
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