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The federal False Claims Act (31 USCA
§§ 3729 - 3733) is well known to health-
care providers serving
beneficiaries of Medicare
and Medicaid. The False
Claims Act imposes civil
liability for all overpay-
ments to providers that
result from “false or
fraudulent claims” and
other uses of false
records or statements to
obtain payments from or
avoid obligations to the government.
Sanctions for violations are harsh — if a
violation is found, the provider can be
held liable for double or triple the amount
of overpayments, and for statutory mone-
tary penalties of thousands of dollars per
violation.  

Some conduct that violates the False
Claims Act is obvious, such as seeking
reimbursement for services never provid-
ed, or for more expensive medication or
services than actually provided. However,
the False Claims Act may also be violated,
even unintentionally, by noncompliance
with other laws or regulations if the non-
compliance affects the provider’s entitle-

ment to payment from the federal govern-
ment. See U.S. ex rel. Thompson v.
Columbia/HCA Healthcare Corporation,
125 F.3d 899, 1997 U.S. App. LEXIS
29090 (Claims for services provided in vio-
lation of anti-kickback statute or Stark
statute could be basis for False Claims Act
liability).

Certification Theory — False Claims
Liability for Regulatory Violations 

A number of False Claims Act cases have
relied on providers’ certifications of compli-
ance with various statutes and regulations,
such as the broad certifications required by
the Medicare enrollment application (CMS
Form 855A) and annual cost reports.
These “certification theory” cases have
yielded mixed results. For example, some
courts have previously held that claims sub-
mitted in violation of the Anti-Kickback
Statute can violate the False Claims Act.
See, e.g., U.S. ex rel. McNutt v. Haleyville
Med. Supplies, Inc., 423 F.3d 1256 1260
(11th Cir., 2005). In other cases, courts
have refused to impose False Claims Act lia-
bility for claims submitted in violation of
Medicare conditions of participation.  See,
e.g., U.S. ex rel. Conner v. Salina Reg'l
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Health Ctr., Inc., 543 F.3d 1211, 2008 U.S. App. LEXIS
20808 (10th Cir. Oct. 2, 2008).  

However, until recently, few cases have concerned claims
for services provided in violation of the “Stark” law (42
U.S.C. § 1395nn), which generally prohibits physicians
from referring Medicare or Medicaid patients for desig-
nated health services to any entities with which the
physician has a financial relationship. One reported
decision imposing FCA liability for a Stark violation is
the 2008 decision in U.S. v. Rogan.  2008 U.S. App.
Lexis 3508 (7th Cir. Feb. 20, 2008). The Rogan case
concerned Medicare and Medicaid claims submitted by
a medical center’s management company based on com-
pensated referrals the court found were intentionally in
violation of Stark as well as claims for services that were
unnecessary or never provided. The 7th Circuit Court of
Appeals upheld a civil False Claims Act judgment
(including statutory treble damages and civil penalties)
of $64 million against the management company based
on $17 million in overpayments.

U.S. v. Tuomey Healthcare System

Perhaps the first False Claims Act case based on alleged
Stark violations in the Fourth Circuit is currently pend-
ing in the District of South Carolina.  U.S. ex rel,
Michael K. Drakeford, M.D. v. Tuomey d/b/a Tuomey
Healthcare System, Inc., U.S. Dist. Ct., D. S.C., Case No.
3:05-CV-2858-MJP. The Tuomey case was brought by a
physician whistleblower in a qui tam action authorized
under the False Claims Act, later joined by the govern-
ment. 

The suit concerns a series of contracts between Tuomey
Hospital in Sumter S.C. and a number of referring
physicians, allegedly in violation of the Stark Law. The
government alleges that the hospital violated the Stark
Law by “paying the physicians (who referred designated
health services) under contracts that exceeded fair mar-
ket value, were not commercially reasonable and which
took into account the volume or value of the referrals or
other business generated between the physician and
Tuomey.” The government claims the hospital then
improperly submitted claims to Medicare and Medicaid
for patients referred to the hospital by the physicians
under the improper contracts. 

The government’s case relies in part on the certification
by Tuomey on a CMS Form 855A (Medicare enroll-
ment application) on which the hospital acknowledged
that payment of claims by Medicare is conditioned on
compliance with, among other things, the Federal Anti-
Kickback Statute (42 U.S.C. § 1320a-7b) and the Stark
Law; and on statements by Tuomey in Medicare cost
reports that its statements were true and correct, and
that it was entitled to payment. The U.S. seeks repay-
ment of triple the amount of all such claims submitted
to the government for patients referred improperly (as
authorized by the False Claims Act), and for a full
accounting of all the hospital’s associated revenues and
costs. 

Expanding False Claims Act Liability for
Unintentional Violations?

The pending Tuomey case is particularly notable because
the conduct it concerns is less flagrant than that in the
7th Circuit’s Rogan case. Unlike Rogan, the Tuomey case
does not include any allegations of billing for services
not provided or other such egregious conduct. The False
Claims Act allegations in Tuomey concern only the
alleged Stark violations. Moreover, Tuomey Hospital
had received a consultant’s report and a law firm opin-
ion letter to the effect that the relevant contracts actual-
ly complied with Stark. However, because of contradic-
tions in and circumstances surrounding the opinion let-
ter and consultant’s report, the U.S. contends that the
hospital could not reasonably have relied on them.
Instead, the government claims that the hospital knew
the contracts violated Stark or acted with reckless disre-
gard or deliberate ignorance.

Tuomey Hospital has denied all liability. The hospital
claims that it acted in good faith and relied on the advice
of counsel and its consultants. It also contends the
physician contracts were commercially reasonable and
were not in excess of fair market value, in light of the
acute shortage of physicians in the community. Tuomey
contends that “but for the part time [physician con-
tracts], a number of the physician employees would like-
ly have left the Sumter community, thereby making the
acute physician shortage only worse.” 
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The financial stakes for Tuomey Hospital and the government are enormous, since the
suit touches every Medicare or Medicaid claim for services provided by 18 separate
physicians and covers a period of two and a half years. In light of the government’s ongo-
ing crackdown on healthcare fraud, the litigation is expected to be particularly hard-
fought. The case is presently in the discovery phase until June 2009, and is set for trial
in November 2009.  

For more information on this topic and other matters pertaining to health care lit-
igation, please contact issue editor Marcus C. Hewitt at 919.981.4308 or 
mhewitt@williamsmullen.com.
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