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substantially similar to New York’s right of privacy statute and 
courts interpreting the Virginia statute often look to New York 
case law for guidance (Town & Country Prop., Inc. v. Riggins, 457 
S.E.2d 356, 362 (Va. 1995); N.Y. Civ. Rights Law § 50 (2011)).

The Virginia Supreme Court has characterized the statute as 
one that protects a property right because a person’s name and 
likeness belong to him (Lavery v. Automation Mgmt. Consultants, 
Inc., 360 S.E.2d 336, 341 (Va. 1987)). 

COMMON LAW
Virginia does not recognize a common law right of publicity 
(Brown v. Am. Broad. Co., 704 F.2d 1296, 1302 (4th Cir. 1983)).

Virginia does not recognize the appropriation invasion of privacy 
tort or any other privacy related tort other than as set out in 
Virginia’s right of publicity statute (Hayes v. KIK Custom Prod., No. 
7:11-cv-00200 (W.D. Va. Oct. 14, 2011); Cohen v. Sheehy Ford of 
Springfield, Inc., 27 Va. Cir. 161 (Va. Cir. Ct. 1992); Brown v. Am. 
Broad. Co., 704 F.2d 1296, 1302 (4th Cir. 1983)). 

A Q&A guide to Virginia right of 
publicity laws. This Q&A addresses 
the types of persons and aspects 
of identity protected by the right of 
publicity, remedies for violations of 
the right, defenses to right of publicity 
claims, personal jurisdiction and 
choice of law considerations, and 
transfer and licensing of the right. 
Answers to questions can be compared 
across a number of jurisdictions (see 
Right of Publicity: State Q&A Tool).

OVERVIEW OF STATE RIGHT OF PUBLICITY 
LAW

STATUTES
Virginia recognizes the right of publicity by statute only (Va. Code 
Ann. § 8.01-40 (2011)). Virginia’s right of publicity statute is 
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1. Does your state recognize the right of publicity? If so, is the 
right of publicity recognized by statute or common law, or both?

2. Does your state recognize the appropriation invasion 
of privacy tort? If your state recognizes both a right of 
publicity and an appropriation invasion of privacy tort, 
please describe any significant distinctions between the 
two types of claims.
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PERSONS PROTECTED

STATUTE

Natural Living Persons
Virginia’s right of publicity statute protects all natural living 
persons (Va. Code Ann. § 8.01-40 (2011)). The statute applies 
equally to ordinary persons and celebrities (Town & Country Prop., 
Inc. v. Riggins, 457 S.E.2d 356, 363 (Va. 1995)).

Deceased Persons (Postmortem Rights)
Virginia’s right of publicity statute protects a deceased person for 
20 years after his death (Va. Code Ann. § 8.01-40 (2011)). 

Corporations and Other Entities
Virginia’s right of publicity statute does not protect corporations 
(Silver Ring Splint Co. v. Digisplint, Inc., 567 F. Supp. 2d 847 
(W.D. Va. 2008)).

DURATION
Virginia’s right of publicity statute prohibits any action that is 
brought on behalf of a deceased person more than 20 years after 
his death (Va. Code Ann. § 8.01-40 (2011)).

EXPLOITATION REQUIREMENT
Virginia courts have not read an exploitation requirement into the 
right of publicity statute.

It is an open question in Virginia whether the protections afforded 
by Virginia’s right of publicity statute apply only to persons whose 
identity has commercial value. There is no explicit statutory 
requirement and numerous decisions exist that apply the statute 
without discussing whether the person’s identity has commercial 
value (see, for example, Wiest v. E-Fense, Inc., 356 F. Supp. 2d 
604, 611 (E.D. Va. 2005); Crump v. Forbes, 52 Va. Cir. 52 (Va. 

Cir. Ct. 2000); Buckman v. PTS Corp., 50 Va. Cir. 327 (Va. Cir. Ct. 
1999); Berger v. Capitol Color Mail, Inc., 38 Va. Cir. 261 (Va. Cir. 
Ct. 1995); Myska v. RMS Techs., Inc., 29 Va. Cir. 41, 42 ( Va. Cir. 
Ct. 1992)). 

However, at least one federal court interpreting Virginia’s right of 
publicity statute has held that commercial value is a requirement 
for recovery under the statute. In Williams v. Nathan, the US 
District Court for the Eastern District of Virginia held that:

�� Based on Virginia Supreme Court precedent, the right of 
publicity is a property right (see Question 1).

�� The right of publicity statute creates a cause of action for the 
appropriation of a name only when that name has commercial 
value. 

(No. 93–90–A, 1993 WL 219516, at *9 (E.D. Va. Mar. 19, 1993).) 

The court found that the plaintiff’s claim in Williams was not 
actionable because he did not allege any aspect of his identity 
that gave his name commercial value.

Virginia courts have not required lifetime exploitation of one’s right 
of publicity for protection of postmortem rights under the right of 
publicity statute.

The Virginia right of publicity statute does not protect any special 
classes of persons.

PROTECTED ASPECTS OF IDENTITY

The Virginia right of publicity statute prohibits the unauthorized 
use of a person’s:

�� Name.

�� Portrait.

�� Picture.

(Va. Code Ann. § 8.01-40 (2011).)

3. What types of persons are protected by each law 
identified in Question 1?

4. If your state recognizes a postmortem right of publicity:

�� What is the duration of the postmortem right?

�� Is there an exploitation requirement for maintenance of 
the postmortem right?

5. Is right of publicity protection in your state subject 
to any requirement that the person’s identity have 
commercial value?

6. If your state recognizes a postmortem right of 
publicity, is postmortem protection subject to any 
lifetime exploitation requirement?

7. Are any classes of persons (for example, members 
of the Armed Services) given special right of publicity 
protection in your state? If so, what is the nature of the 
protection?

8. For each law identified in Question 1, please describe 
the aspects of a person’s identity that are protected.
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VIOLATIONS OF THE RIGHT OF PUBLICITY

The elements of a civil claim under the Virginia right of publicity 
statute are:

�� The use of a person’s name, portrait or picture. 

�� For advertising purposes or for the purposes of trade.

�� Without the plaintiff’s written consent. 

(Va. Code Ann. § 8.01-40 (2011); Town & Country Prop., Inc. v. 
Riggins, 457 S.E.2d 356, 362 (Va. 1995).) 

ADVERTISING PURPOSES
Under the statute, the use must be either for advertising purposes 
or for purposes of trade (Berger v. Capitol Color Mail, Inc., 38 Va. 
Cir. 261, 263 (Va. Cir. Ct. 1995)). Courts wrestle with whether the 
alleged use was for advertising purposes. The Virginia Supreme 
Court has held that a person’s name is used for advertising 
purposes when it appears in a publication that was distributed for 
use in or as part of an advertisement or solicitation of a particular 
product or service (Town & Country, at 362). For example, in 
Town & Country, the Virginia Supreme Court concluded that 
the defendant’s use of John Riggins’ name on flyers advertising 
that their home was for sale constituted a use for “advertising 
purposes.” The court found that:

�� The flyer was designed to enhance the probability of ultimate 
sale of the property.

�� The plaintiff’s name was an integral part of the flyer and cannot 
be deemed merely incidental to the flyer’s clear commercial 
message.

(Town & Country, at 395.)

In Busch v. Christian Broad. Network, Inc., the plaintiff sent the 
Christian Broadcasting Network (CBN) before and after pictures 
of himself during a diet shake weight loss challenge. The CBN 
featured the photographs:

�� On an episode of the 700 Club.

�� In a commercial.

�� During an appearance by Busch on the 700 Club. 

(No. 2:05-cv-558 (E.D. Va. Apr. 12, 2007).)

Busch claimed that the CBN misappropriated his image by using 
his before and after weight loss pictures to advertise the diet shake. 
However, the US District Court for the Eastern District of Virginia 
explained that claims under Virginia’s right of publicity statute based 
on use “for advertising purposes” receive a more liberal treatment 
by the courts than claims based on use “for purposes of trade.” 
The court determined that the uses before the court were not for 
“advertising purposes” because the CBN did not use the pictures 

Courts have found the following uses covered by the right of 
publicity statute:

NAME 
�� Use of an individual’s name and facts about his legal troubles 

as an advertisement to solicit business (Wiest v. E-Fense, Inc., 
356 F. Supp. 2d 604, 611 (E.D. Va. 2005)).

�� Use of an individual’s name in advertising and promotional 
materials (Town & Country Prop., Inc. v. Riggins, 457 S.E.2d 
356, 362 (Va. 1995)).

�� Use of an individual’s first initial and last name as domain 
name (Crump v. Forbes, 52 Va. Cir. 52 (Va. Cir. Ct. 2000)).

�� Placing an ad in the yellow pages using plaintiff’s name 
and implying that the plaintiff still worked for the defendant 
(Buckman v. PTS Corp., 50 Va. Cir. 327 (Va. Cir. Ct. 1999)).

PORTRAIT OR PICTURE
�� A minor’s image used in a photograph for advertising purposes 

without parental consent (Berger v. Capitol Color Mail, Inc., 38 
Va. Cir. 261 (Va. Cir. Ct. 1995)).

ASPECTS HELD NOT TO BE PROTECTED
Courts have held that the following are not protected under the 
right of publicity statute:

�� An individual’s AOL screen name (Motise v. Am. Online, Inc., 
No. Civ.A. 04-1494, 2005 WL 1667658 (E.D. Va. June 24, 
2005)).

�� A company’s trademarks or trade name (Lawson v. Lake, 36 
Va. Cir. 138 (Va. Cir. Ct. 1995)). 

REGISTRATION

Registration of the right of publicity is not required or otherwise 
available in Virginia.

9. Does any law identified in Question 1 require or 
otherwise permit registration of the right of publicity, 
including postmortem rights if recognized in your state? If 
so, please describe the:

�� Benefits of registration and any adverse consequences 
for failing to register.

�� Registration requirements and procedure.

10. For each law identified in Question 1, what are the 
elements of a civil claim?
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simply must prove that the defendant knowingly used the name, 
portrait or picture without consent for advertising purposes or for 
the purposes of trade. (Town & Country, at 365.) 

There are no criminal penalties in Virginia for violating a person’s 
right of publicity. The right of publicity statute provides the only 
remedy for these harms. (Jackson v. Michalski, No. 3:10-cv-
00052 (W.D. Va. Aug. 22, 2011).)

EXEMPTIONS AND DEFENSES 

In addition to the defense of consent, Virginia recognizes both statutory 
and common law exemptions and defenses to a right of publicity claim. 

STATUTORY DEFENSES
The right of publicity statute does not provide any specific 
exemptions. However, unauthorized use of a name, portrait or 
picture that is not for advertising purposes or for the purpose of 
trade falls outside the conduct prohibited by the statute.

COMMON LAW EXEMPTIONS
Relying in part on New York case law interpreting New York’s right 
of privacy statute, Virginia state and federal courts have developed 
the following significant exemptions to liability under the Virginia 
right of publicity statute:

Newsworthiness or Public Interest Exception
Courts have recognized an exception to the right of publicity 
statute for items that are newsworthy or matters of public interest 
(WJLA-TV v. Levin, 564 S.E.2d 383, 395 (Va. 2002) citing 
Messenger v. Gruner+ Jahr Printing and Publ’g, 727 N.E.2d 549 
(N. Y. 2000); Williams v. Newsweek, Inc., 63 F. Supp. 2d 734, 
736 (E.D. Va. 1999)). This exception covers: 

�� Newspapers articles.

�� Magazines articles.

�� Pictures used to illustrate news articles. 

(Williams, at 736.)

In WJLA-TV, the Virginia Supreme Court held that a news station 
that broadcast a story identifying the plaintiff by name and image 
and describing sexual allegations against him was exempt from 
liability under the right of publicity statute. The court found that it is a 
newsworthy event and a matter of public interest when a physician’s 
patients accuse him of sexual assault (WJLA-TV, at 395).

4

as an endorsement of the diet shake. The court found that the use 
was meant to promote the general weight loss challenge, not the 
particular commercial product Busch used.

FOR THE PURPOSES OF TRADE
What constitutes use for “purposes of trade” is not expressly 
defined by the statute. One court has concluded that concerning 
a picture, the focus is on the tension between the protection 
of an individual’s right to control the use of hislikeness and the 
constitutional guarantee of free dissemination of ideas, images 
and newsworthy matter (Berger, at 263). In Berger, the court 
concluded that the sale of a photograph by a professional 
photographer is within the photographer’s trade and, unless it is 
newsworthy or of public interest, it is not constitutionally protected 
behavior (Berger, at 263). 

Virginia law has not yet addressed any test for identifiability.

REMEDIES

Under Virginia’s right of publicity statute, a person whose right of 
publicity has been violated may seek injunctive relief (Va. Code 
Ann. § 8.01-40(A) (2011)). 

The Virginia right of publicity statute also provides for the following 
damages: 

�� Compensatory Damages. A person or his representative 
may sue and recover for any injuries sustained by the 
misappropriation of his right of publicity (Va. Code Ann. § 8.01-
40(A) (2011)).

�� Nominal Damages. A plaintiff may be entitled to nominal 
damages where misappropriation has produced:

�� no actual, present loss of any kind; or

�� some injury, but the proof fails to show the amount.

(Town & Country Prop., Inc. v. Riggins, 457 S.E.2d 356, 362 (Va. 
1995).)

�� Punitive or Exemplary Damages. A plaintiff is entitled to 
exemplary damages if the defendant knowingly used the name, 
portrait or picture in a way that violated the Virginia right of 
publicity statute (Va. Code Ann. § 8.01-40(A) (2011)). The 
Virginia Supreme Court has held that a plaintiff does not need 
to prove that the defendant’s conduct was wilful, wanton or 
malicious to support an award of punitive damages. The plaintiff 

11. Please describe any tests for identifiability provided by 
statute or case law in your state.

12. What are the available remedies for a civil violation 
of each law identified in Question 1?

13. Are there any criminal penalties in your state for 
violations of the right of publicity?

14. For each law identified in Question 1, what are the key 
defenses to a civil claim?
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context that is false and would be highly offensive to a reasonable 
person, the plaintiff must prove that the context was defamatory 
and not that the use was a misappropriation (No. 3:10-cv-00052, 
(W.D. Va. Aug. 22, 2011)). Therefore, it may be a defense to a 
claim brought under the Virginia right of publicity statute that 
the use was not a misappropriation but a parody that should be 
analyzed under the law of defamation.

Traditional Equitable Defenses 
This can include equitable defenses such as laches, waiver and 
acquiescence.

STATUTE OF LIMITATIONS
The Virginia Supreme Court has held that the statute of limitations for 
a claim under the Virginia right of publicity statute is five years (Lavery 
v. Automation Mgmt. Consultants, Inc., 234 Va. 145 (Va. 1987)). 

CALCULATION
The Virginia Supreme Court has not addressed the application of 
the single publication rule to the statute of limitations for the right 
of publicity statute. However, one trial court has concluded that 
it is applicable in certain right of publicity cases (Myska v. RMS 
Techs., 25 Va. Cir. 344, 346 (Va. Cir. Ct. 1991)). 

PERSONAL JURISDICTION AND CHOICE OF 
LAW

PERSONAL JURISDICTION
Virginia courts analyze personal jurisdiction in tort cases for 
nonresident defendants under the state’s long-arm statute (Va. 
Code Ann. § 8.01-328.1 (2011)). Federal courts in Virginia 
additionally consider whether exercising jurisdiction under the 
long-arm statute is consistent with the due process requirements 
of the US Constitution (Brown v. Am. Broad. Co., 704 F.2d 1296, 
1300 (4th Cir. 1983)).

CHOICE OF LAW
Courts in Virginia have not directly addressed the issues that arise 
from choice of law decisions in right of publicity cases. However, 

In Williams, the plaintiff published a personal account of his 
past involvement with drugs and crime. Newsweek published an 
excerpt of the plaintiff’s book to highlight the growing problem of 
violence and drug-related crime in the US. Because the pictures 
at issue were related to the news article, Newsweeks’ use of the 
pictures fell within the newsworthy exception. (Williams, at 736.) 
The court compared this case to the following New York cases 
that were also determined to be matters of public interest:

�� A book relating to a true story of a priest who attempted to fight 
terrorism and gangs on the New York waterfront (Dallesandro 
v. Henry Holt & Co., 166 N.Y.S.2d 805, 807 (N.Y. App. Div. 
1957)).

�� Use of plaintiffs’ picture with their six children in connection 
with a magazine article discussing research into caffeine-aided 
fertilization (Finger v. Omni Publ’ n Int l, 566 N.E.2d 141, 143 
( N.Y. 1990)). 

The newsworthiness exception does not apply if the person’s 
identity has no real relationship to a news article or the article is 
an advertisement in disguise (Cornwell v. Sachs, 99 F. Supp. 2d 
695, 711-12 (E.D. Va. 2000); Williams, at 736). For example, 
courts interpreting the Virginia right of publicity statute have found 
that the newsworthiness exception does not apply in the following 
situations:

�� Using a person’s photograph for a matchmaking and mail order 
bride service (Fox v. Encounters Int’ l, 318 F. Supp. 2d 279, 
293 (D. Md. 2002)). 

�� Placing a plaintiff’s name on stickers affixed to the cover of the 
defendant’s book. The US District Court for the Eastern District of 
Virginia found that the sticker, which falsely accused the plaintiff 
of threatening to destroy the book, was simply used to create a 
scandal and promote book sales (Cornwell, at 711-12). 

Incidental Use Exemption
In addition to the newsworthy exception, there is an exception to 
liability under the statute for uses of protected aspects of identity that 
are incidental to the purpose of the work (Compton v. Foster, 82 Va. 
Cir. 279 (Va. Cir. Ct. 2011); Williams, at 737). Under this exemption, 
a publisher is liable for the publication of an unauthorized picture 
only if there is a direct and substantial connection between the 
appearance of the plaintiff’s name or likeness and the main purpose 
and subject of the work (Williams, at 737). 

In Williams, an article focused on the author’s life story and 
included six pictures showing the author in various stages of his 
life. The plaintiff appeared in one of the pictures, but was not 
named in the caption under the picture. The court concluded that 
the publication’s use of the picture was incidental to the article 
and not actionable because it was not directly related to the main 
purpose of the article (Williams, at 737).

First Amendment and Parody
In Jackson v. Michalski, the US District Court for the Western 
District of Virginia noted that when a plaintiff alleges that a 
defendant made unauthorized use of his name or image in a 

15. For each law identified in Question 1:

�� What is the statute of limitations for a civil claim?

�� How is the statute of limitations calculated?

16. Please describe any statutory requirements or significant 
case law involving rights of publicity claims concerning:

�� Personal Jurisdiction.

�� Choice of law.
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OTHER SIGNIFICANT LEGISLATION AND CASE 
LAW 

There are no other significant right of publicity laws or pending 
legislation in Virginia.

the Virginia Supreme Court has held that in tort cases, Virginia 
applies the doctrine of lex loci delicti. Under this doctrine, the law 
of the place of the wrong governs all matters related to the right of 
action. (Dreher v. Budget Rent-A-Car Sys., Inc., 634 S.E.2d 324, 
327 (Va. 2006).)

TRANSFERS, LICENSES AND WAIVERS

The case law does not address whether the right of publicity can 
be transferred or assigned. 

FORM OF AGREEMENT
A person may not use another’s right of publicity without written 
consent (Va. Code Ann. § 8.01-40(A) (2011); Berger v. Capitol 
Color Mail, Inc., 38 Va. Cir. 261 (Va. Cir. Ct. 1995)). The statute 
requires that consent be given before the alleged misappropriation 
occurs (Va. Code Ann. § 8.01-40(A) (2011)). It is unclear 
whether the right is transferable and, if so, if there are formal 
requirements. 

CONSENT FROM A MINOR
A person may not use a minor’s right of publicity without written 
consent from the minor’s parent or guardian (Va. Code Ann. § 
8.01-40(A) (2011)).

There are not statutory or common law rules for ownership or 
transfer of the right of publicity in Virginia.
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17. Is the right of publicity a transferable (assignable) right 
in your state?

18. Please describe any specific restrictions on or requirements 
for valid transfers (if the right is transferable), licenses or 
waivers of the right of publicity in your state, including:

�� Whether transfers, licenses and waivers must be made 
in writing.

�� Requirements for obtaining consent from a minor.

20. Please briefly describe any other significant right of 
publicity statutes, pending legislation, and case law in your 
state not otherwise addressed in this survey.
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19. If your state recognizes a postmortem right, are there 
any statutory or common law rules for ownership or 
transfer of the right?


