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The Delaware Chancery Court recently
issued two significant decisions relating to
the interpretation of advance notice bylaws.
In both cases, the Chancery Court narrowly
construed the language of the advance no-
tice bylaws and held that they did not apply
to the dissident shareholders’ proposals.
Based on these cases, corporations should
review and consider revising their bylaws to
ensure that the advance notice bylaw will
provide the intended effect.

JANA Master Fund, Ltd. v. CNET
Networks, Inc.

In JANA Master Fund, Ltd. v. CNET
Networks, Inc., JANA Master Fund, an in-
vestment firm that beneficially owned
eleven percent of the outstanding common
stock of CNET Networks, sought to solicit
proxies to replace two of CNET’s current
directors, expand the size of CNET’s stag-
gered board from eight to 13 and nominate
five individuals to fill the newly created po-
sitions. CNET claimed that JANA’s pro-
posed proxy solicitation violated CNET’s
bylaws and that JANA would not be able to
bring its proposals before the shareholders,
because JANA had only held its shares of
CNET stock for eight months and the bylaw

required a shareholder to beneficially own
$1,000 of CNET common stock for at least
one year. 

Upon review, the court determined that
CNET’s advance notice bylaw, which in-
cluded the ownership requirement, applied
only to proposals and nominations intended
to be included in CNET’s proxy materials
pursuant to Rule 14a-8 under the Securities
Exchange Act of 1934. The court read the
bylaw provision to apply only to proposals
under Rule 14a-8 for three related reasons:
first, the court believed that the bylaw pro-
visions only made sense in the context of
Rule 14a-8; second, the court stated that the
bylaw could be reasonably seen as relating to
proposals intended for CNET’s proxy mate-
rials because the deadline for giving notice is
specifically related to the date set for its in-
tended mailing of its proxy materials; final-
ly, and according to the court, most
importantly, the final sentence of the ad-
vance notice bylaw provides that sharehold-
ers must also comply with any applicable
federal securities law “under which the cor-
poration is required to include the proposal
in its proxy statement.” The court found
this language to limit the scope of the bylaw
to proposals and nominations a shareholder
wishes to have included on the company’s
form of proxy. For these reasons, the court
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held that CNET’s advance notice bylaw was
inapplicable to JANA’s proposed proxy solic-
itation. 

The Delaware Supreme Court upheld the
Chancery Court’s decision on May 13, 2008
for the reasons stated by the Chancery
Court.

Levitt Corp. v. Office Depot, Inc.

In the subsequent case of Levitt Corp. v.
Office Depot, Inc., the Delaware Chancery
Court again permitted a dissident sharehold-
er’s attempt to nominate candidates for elec-
tion to the board of directors. In this case,
Levitt sought to nominate two candidates to
Office Depot’s board of directors, while
Office Depot argued that Levitt’s nomina-
tions should be rejected due to its failure to
provide advance notice of the proposal pur-
suant to Office Depot’s bylaws. 

The pertinent part of Office Depot’s by-
laws provided that for business to be proper-
ly brought before an annual meeting it must
be (i) specified in the notice of the meeting
given by or at the direction of the board of
directors, (ii) otherwise properly brought be-
fore the meeting by or at the direction of the
board of directors or (iii) otherwise properly
brought before the meeting by a shareholder

meeting certain
ownership re-
quirements and
who provided
timely notice of
the proposal to
the company. 

Despite the
fact that Levitt had not provided notice to
Office Depot of its nomination proposal,
the court determined that Levitt’s nomina-
tions would be proper business at the annu-
al meeting according to the notice of the
meeting given by Office Depot’s board of
directors. Office Depot’s meeting notice de-
scribing the business to be properly brought
before the meeting included the following
item on the agenda: “1. To elect twelve (12)
members of the Board of Directors for the
term described in this Proxy Statement.” In
the proxy materials accompanying the no-
tice, Office Depot indicated that the “annu-
al meeting will consider important matters
outlined in the notice of this meeting.”
Because the meeting notice referred to the
election of directors generally rather than
with limiting qualifications, the court con-
cluded that the Levitt’s proposal was proper-
ly brought before the annual meeting in
accordance with Office Depot’s bylaws as
business specified in the notice of the meet-
ing given by Office Depot’s board of direc-
tors.  
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