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Insurance 

Congress Sets Its Sights on the Insurance
Industry’s McCarran Ferguson Act Antitrust
Exemption

Over the years the insurance industry’s
antitrust exemption, created in 1945 by the
McCarran Ferguson Act (15 USC §1012(b)),
has been the focus of numerous repeal efforts
— none of which have
ultimately resulted in any
change to McCarran.
However, by sweeping
McCarran repeal into the
current health care reform
debate, the 111th
Congress may finally suc-
ceed where others have
failed. 

The activity began on Sept. 17, when
Michigan Congressman John Conyers, Chair
of the U.S. House Judiciary Committee,
introduced H.R. 3596, the “Health Insurance
Industry Antitrust Enforcement Act.” While
the legislation was widely reported as
“McCarran repeal” legislation, in actuality it
proposed to modify McCarran only with
respect to health insurance and medical mal-
practice insurance, leaving McCarran undis-
turbed as to all other lines of insurance busi-
ness. In addition, the legislation did not seek
to completely repeal McCarran for health and
medical malpractice insurers; it only stripped
McCarran protection for acts of “price fixing,
bid rigging and market allocation.” Identical
legislation was introduced by Senator Patrick
Leahy in the U.S. Senate as S. 1681.
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Only weeks later, the House and Senate
Judiciary Committees both held hearings on
the bills. Committee members heard from a
procession of witnesses that almost all urged
the legislators to pass the legislation and
repeal the McCarran-Ferguson Act (the sole
exception being Professor Lawrence Powell
who, in testimony on behalf of the
Physicians Insurers Association, advocated
that medical malpractice insurance should be
removed from the scope of the bills). The
witnesses testifying in support of the bills
included Senate Majority leader Harry Reid
and Assistant Attorney General Christine
Varney, who leads the Department of Justice
(“DOJ”) Antitrust Division, both of whom
testified before the Senate Judiciary
Committee on Oct. 14.  

AAG Varney testified that McCarran had
permitted the health insurance industry to
become dominated by a few large insurers,
causing harm to consumers. She also stated
that if the proposed legislation was passed
the DOJ could restore competition to this
market. Left unsaid by AAG Varney was the
fact that the mergers that created these insur-
ers had not escaped antitrust scrutiny, as
McCarran does not exempt the insurance
industry from merger review, and that acts
taken by these “dominant” health insurers
would still be McCarran exempt — despite
passage of the bills — if they did not consti-
tute acts of “price fixing, bid rigging or mar-
ket allocation.” Also largely left unsaid was
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that, despite the existence of the McCarran exemption, insur-
er conduct was subject to state antitrust laws and that state
antitrust enforcers have brought numerous antitrust chal-
lenges to insurance industry practices over the last several
years. 

On Oct. 21, the House Judiciary Committee conducted a
“mark up” of the bill.  The mark up session added four limit-
ed “safe harbor” activities to the legislation:  (1) the collection
of historical loss data; (2) determining a loss development fac-
tor applicable to historical loss data; (3) performing actuarial
services if doing so does not involve a restraint of trade; and
(4) information gathering and rate setting activities if a State
insurance commission sets insurance rates. That those safe
harbors seem more applicable to property & casualty insur-
ance rather than health insurance seems to have gone com-
pletely unnoticed. 

At the close of the mark up session, the Committee passed the
bill out of Committee by a vote of 20-9, readying it for a vote
on the House floor.  Chairman Conyers applauded the vote
as being “an important step forward toward opening up
health and medical malpractice insurance markets to real
competition.” Chairman Conyers also stated that “This
measure fixes a mistake sitting on the federal statutes for over
60 years, making an important contribution to the health
reform efforts underway in both houses of Congress.”

The following week House and Senate Democrats
announced that the McCarran repeal legislation would not
proceed as stand alone legislation, but would instead be
added to the overall health care bills that they were preparing.
Accordingly, the House health care bill (HR 3962) that was
unveiled on Oct. 30 contained the provisions regarding
McCarran that had been included in HR 3596. (Senator
Reid subsequently announced that the McCarran provisions
of S. 1681 would be offered as an amendment on the Senate
floor).

However, as the details of the 1990 page health care bill
became known several unexpected surprises came to light.
While Section 262 of H.R. 3962 contained the language that
had been included in HR 3596, the bill added several new
antitrust provisions not contained in the earlier legislation.
Most significantly, Section 260 of the new legislation would
grant the Federal Trade Commission authority to conduct
industry-wide investigations of the insurance industry, some-
thing that the FTC has been barred from doing since 1980.
Moreover, Section 260 appears to authorize industry-wide
investigation in all lines of insurance business, not just health
and medical malpractice insurance. Accordingly, Section 260
has the potential to have an even greater impact on the insur-
ance industry than Section 262.  In addition, another unpub-
licized addition to the legislation would expand the FTC’s

authority over nonprofit health and medical malpractice
insurers.      

The fate of the proposed health care bills — including but
not limited to the McCarran provisions — remain uncertain
as of the time of this issuance of this Alert. Will McCarran
again survive?  Stay tuned.

While the McCarran Ferguson Act is facing intense scrutiny
in the United States, plans are proceeding in Europe to mod-
ify the scope of the insurance industry’s “Block Exemption”
from the E.C. competition laws. 

The insurance industry’s “Block Exemption” in Europe cur-
rently bars insurers from antitrust scrutiny for several discrete
types of insurer conduct: (1) the joint creation of non-bind-
ing standard policy conditions; (2) the exchange of statistical
information used for the calculation of risks; (3) the opera-
tion of insurance pools; and (4) agreements on security
devices. However, the exemption is currently scheduled to
expire in March of 2010.  Accordingly, approximately two
years ago the European Commission began a review to deter-
mine whether renewal of the exemption was appropriate.
Earlier this year, the Commission announced that there were
“sufficient grounds” to renew the exemption for information
exchanges and insurance pools. However, the Commission
concluded that there was no need to exempt agreements on
standard policy conditions and security devices, finding that
these types of agreements are often reached by entities in
other industries without the need for an exemption. The
Commission therefore concluded that a need for a block
exemption as to these activities had not been demonstrated,
and that when renewed the Block Exemption would not
include these activities.

The Commission’s decision was met with considerable oppo-
sition from the insurance industry, particularly the decision
not to renew the exemption for the creation of standard pol-
icy conditions. Consequently, in early October the
Commission announced that it would reopen the comment
period until Nov. 30, providing the industry with an addi-
tional opportunity to demonstrate the need for the exemp-
tion. The Commission’s final decision on the scope for a
renewed Block Exemption is expected to be announced early
next year.   
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On Oct. 5, Judge Garrett Brown, Chief Judge of the U.S.
District Court for the District of New Jersey, dismissed a class
action antitrust complaint against a number of title insurers,
holding that plaintiffs’ allegations that they conspired to mis-
lead regulators into approving inflated title insurance rates
failed to state an actionable antitrust claim. Judge Brown’s
decision in In re New Jersey Title Insurance Litigation contin-
ues the string of successes that the defendants have had in
defending these claims in several jurisdictions around the
country.

As in the prior cases, Judge Brown held that plaintiffs’ claims
were barred by the “filed rate doctrine,” which operates to bar
private antitrust damages suits where the challenged rates
have been filed with and approved by the appropriate govern-
mental agencies. In reaching his decision, Judge Brown reject-
ed plaintiffs’ assertion that the defendants had perpetrated a
fraud on the New Jersey Department of Banking and
Insurance, finding that even if true, this did not constitute an
exception to the filed rate doctrine, citing AT&T Corp. v.
JMC Telecom, 470 F.3d 525 (3d Cir. 2006). Judge Brown also
rejected plaintiffs’ contention that the filed rate doctrine had
“passed its prime” and should no longer be followed, noting
that the doctrine has been applied by other courts, including
New Jersey courts, as recently as 2008.

Unlike some of the other courts that have considered plain-
tiffs' claims, Judge Brown granted plaintiffs leave to amend
their complaint.   However, Judge Brown gave no indication
as to how plaintiffs might successfully amend, stating only
that he was “not convinced that further amendment would be
futile” and that they were free to attempt to do so.

On Oct. 26, three former Marsh executives accused of bid
rigging in the excess casualty insurance market were acquitted
of all charges by New York Supreme Court Judge James Yates
(the New York Supreme Court is the trial level court in New
York). The executives faced up to four years in prison had
they been convicted of violating the Donnelly Act, New
York’s antitrust law.

The charges against the executives arose from the New York
State Attorney General’s “contingent commission” investiga-

tion, originally commenced in 2004, which charged Marsh
with steering business to selected insurers in violation of the
antitrust laws. In early 2005 Marsh agreed to pay a civil fine
of $850 million to resolve all charges against it by the
Attorney General’s office. However, the settlement did not
preclude the New York Attorney General’s office from pursu-
ing criminal charges against the Marsh executives alleged to
have been involved in the conspiracy, and the Attorney
General’s office decided to do just that.    

The acquitted executives — Joseph Peiser, Greg Doherty and
Kathleen Drake — were the second group of Marsh execu-
tives to be tried. The first two, William Gilman and Edward
McNenny, who were alleged to be the ringleaders of the
alleged conspiracy, were found guilty of violating the
Donnelly Act in February of 2008.  (They were acquitted on
a number of other charges.) While they faced up to four years
on the Donnelly Act claim, Judge Yates, who also presided
over their trials, sentenced each of them to only 16 weekends
in prison, which they have appealed.

Given the relatively lenient sentence imposed on Gilman and
McNenny, and the fact that the trial of the second wave of
executives was before the same Judge, the acquittal of Peiser,
Doherty and Drake, while obviously an incredible relief for
the defendants, was not completely unexpected. A final wave
of executives remains to be tried, but immediately after the
Judge’s ruling they filed motions asking that their cases be dis-
missed. That motion will be decided by Judge Yates in early
November.  

On Sept. 1, Connecticut Attorney General Richard
Blumenthal issued a press release urging U.S. Attorney
General Eric Holder to “investigate and stop insurance com-
pany practices that may deny consumers the right to choose
their own automobile repair shop.” Specifically, Blumenthal
attacked the practice of insurer “steering” an insured to a par-
ticular, preferred repair shop for covered repairs.

Despite the existence of insurance regulations in many states
prohibiting the practice, Blumenthal’s call for action focused
on a 1963 Consent Decree that resolve an action brought by
the Department of Justice Antitrust Division against a num-
ber of property & casualty trade associations and their mem-
bers. In the action that led to the Consent Decree, the DOJ
claimed that steering limited consumer choices and had anti-
competitive effects, and the insurers agreed not to engage in
the practice to resolve the matter. Since that time, trade
groups representing the auto repair industry have repeatedly
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accused insurers of violating the Consent
Decree, and urged the DOJ to take enforce-
ment action. (The violation of a Consent
Decree can be punished as a contempt of
court, a penalty far more severe than those
imposed under state insurance regulations.)
However, the DOJ has never formally
responded to these requests, nor has it taken
any action against any insurer claiming that it
has violated the Consent Decree.

The Property Casualty Insurers Association
responded quickly to Blumenthal’s announce-
ment, “flatly denying” that its members have
engaged in steering and accusing Blumenthal’s
office of being “used” by the repair industry.
Instead, the PCI asserted that the direct repair
programs offered by its members are volun-
tary, and that they lead to an “overall improved
auto body repair experience.”

Whether Attorney General Blumenthal’s sup-
port and/or new leadership at the DOJ will
lead to a different result than that achieved in
the past remains to be seen; for now, the DOJ
has announced only that it would review
Attorney General Blumenthal’s request and
respond as appropriate. 

For more information on these topics, please con-
tact James M. Burns at 202.327.5087 or
jmburns@williamsmullen.com. 
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