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Democratic leaders in the U.S. House of
Representatives unveiled America’s Affordable
Health Choices Act of 2009, a bill they contend
would expand healthcare coverage to currently
uninsured Americans (the “Bill”). The House and
Senate must still pass the Bill. The Democrats
intend the Bill to pay for itself by two principal
means:  

Reducing the growth of Medicare

New taxes and tax reforms

This Tax Alert will focus on new tax and tax reform
proposals.  The new taxes and tax reforms proposed
in the Bill include the following:

New “excise tax” on employers not providing
health insurance;

New “surcharge” on taxpayers earning over
$280,000 per year;

Delay implementation of worldwide alloca-
tion of interest expense;

Limitation on tax treaty benefits for certain
deductible payments between related parties;
and

Strengthening the “economic substance doc-
trine” to deny tax benefits.

Excise Tax

Effective Jan. 1, 2012, if an employer fails to pro-
vide “acceptable coverage” to its employees under a
healthcare plan, the employer will be subject to an
excise tax equal to 8 percent of the employer’s
annual payroll. Lower rates of excise tax, 0 percent
to 6 percent, apply to employers with annual pay-
rolls that do not exceed $400,000.  

Surcharge

The surcharge acts as a new income tax on individ-
ual and married taxpayers with Adjusted Gross
Income (“AGI”) above a certain threshold. AGI
includes a person’s wage income, investment
income, and any allocable share of income from a
partnership, limited liability company taxed as a
partnership, or S corporation. The income from
these business entities does not need to be distrib-
uted to the taxpayer to be subject to the new sur-
charge. 

For married taxpayers, the surtax would start at one
percent of AGI of $350,000 or greater, 1.5 percent
of AGI of $500,000 to $1 million, and 5.4 percent
of AGI in excess of $1 million. For individual tax-
payers, the thresholds are $280,000, $400,000 and
$800,000. The proposed surcharge would be effec-
tive Jan. 1, 2011.  

If the Bill is enacted and the legislation fails to pro-
duce federal health reform savings by year 2012,
the rates of surcharge will increase.  Starting Jan. 1,
2013, the rates of surcharge would rise from 1 per-

Williams Mullen Tax Law
Alert. Copyright 2009. 
Editorial inquiries should 
be directed to Craig L.
Rascoe at 804.783.6472 or
crascoe@williamsmullen.com

The Tax Law Alert is provided
as an educational service and
is not meant to be and should
not be construed as legal
advice. Readers with particular
needs on specific issues
should retain the services of
competent counsel. 

Please visit
www.williamsmullen.com 
for more information about the
Williams Mullen Tax Law Team.

http://www.williamsmullen.com/
http://www.williamsmullen.com/crascoe/


cent to 2 percent, 1.5 percent to 3 percent, and the 5.4 percent rate will not change. This proposal
is expected to raise $544 billion over 10 years.

Worldwide Allocation of Interest

This change is relevant to U.S. corporations with foreign affiliates (“Worldwide Affiliated Group”)
where the Worldwide Affiliated Group incurs interest expense in the U.S. and abroad. Effective Jan.
1, 2011, Worldwide Affiliated Groups will be able to allocate interest expense on a worldwide basis
between U.S. sources and foreign sources for purposes of determining the foreign tax credit. The pur-
pose of this allocation is to allow corporations to avoid the effect of the existing interest expense allo-
cation rules that cause U.S. companies to allocate a portion of their U.S. interest expense to foreign
source income. The Bill would delay the effective date of this provision until Jan. 1, 2020.  This pro-
posed delay is expected to raise $26.1 billion over 10 years.

Limitation on Tax Treaty Benefits for Withholding Taxes  

The U.S. has comprehensive tax treaties with many foreign counties, including our major trading
partners. These tax treaties reduce U.S. withholding taxes on payments by U.S. persons to foreign
persons located in the foreign country.  

The Bill would limit the ability of U.S. subsidiaries of foreign multinational companies to claim
treaty benefits to reduce withholding taxes. Currently, a U.S. subsidiary can make a deductible pay-
ment to a foreign affiliate located in a country with which the U.S. has a tax treaty, and the U.S. sub-
sidiary can apply the lower withholding tax provided in the treaty. Congress is concerned that certain
payments may be routed via tax advantageous jurisdictions in order to for the parties to inappropri-
ately avail themselves of treaty benefits. By limiting treaty benefits in circumstances in which pay-
ments are routed via “treaty shopping” techniques, Congress intends to ensure that the appropriate
withholding tax will apply. This proposal is effective on enactment and is expected to raise $7.5 bil-
lion over 10 years.

Economic Substance Doctrine

The economic substance doctrine is a judicial doctrine that courts invoke to deny tax benefits to
transactions that produce tax benefits but have no economic substance. The Bill would codify the
economic substance doctrine in the Internal Revenue Code. Under the proposal, a taxpayer can sat-
isfy the economic substance doctrine only if:

The transaction changes in a meaningful way (apart from federal tax consequences) the taxpay-
er's economic position, and

The taxpayer has a substantial non-federal tax purpose for entering the transaction 

The Bill would also provide for a 20 percent penalty on the understated tax liability if the taxpayer
fails to satisfy the economic substance doctrine. The penalty would increase to 40 percent if the tax-
payer failed to disclose the facts of the transaction on the relevant tax return.  This proposal would
be effective on enactment, and is expected to raise $3.6 billion over 10 years.

As noted above, the House and Senate must still pass the Bill and certain modifications are highly
likely. The House Ways and Means Committee is scheduled to mark up the revenue provisions of the
Bill on July 16.

For more information about this topic and Williams Mullen’s International Tax practice, please contact
Sean M. King at sking@williamsmullen.com or 919.981.4049.   
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