
Williams Mullen
Antitrust Team

James M. Burns, Chair
202.327.5087

jmburns@williamsmullen.com

Stephen E. Baril
804.783.6423

sbaril@williamsmullen.com

James R. Cannon, Jr.
202.293.8123

jcannon@williamsmullen.com

Patrick C. Devine, Jr.
757.629.0614

pdevine@williamsmullen.com

Arlene J. Diogesy
919.981.4096

adiosegy@williamsmullen.com

Patrick R. Hanes
804.783.6455

phanes@williamsmullen.com

M. Keith Kapp
919.981.4024

kkapp@williamsmullen.com

Eliot Norman
804.783.6482

enorman@williamsmullen.com

William A. Old, Jr.
757.629.0613

wold@williamsmullen.com

As a recent DOJ Antitrust Division report confirms, severe penalties await
those who violate the antitrust laws. In 2006 alone, the Antitrust Division

collected $473 million in criminal fines, the second highest amount in its
history. In addition, during the last 18 months, 40 corporate executives have
been incarcerated for violating the antitrust laws (19 individuals incarcerated in
2006; 21 incarcerated in the first half of 2007). This is an unprecedented level
of criminal enforcement, and awards in civil damage actions also continue to
increase at a meteoric pace. Given these statistics, an Antitrust Division
pronouncement that “every corporation needs an effective corporate
compliance program,” is clearly even more appropriate and correct today than
it was when made almost five years ago. 

Moreover, several significant developments since then have made the
implementation of an effective antitrust compliance program even more
important than ever before. These developments include passage of the
Antitrust Criminal Penalty Enhancement and Reform Act, significant revisions
to the U.S. Sentencing Guidelines, and an increase in corporate America’s
knowledge and utilization of the DOJ amnesty program.

Specifically, the Antitrust Criminal Penalty Enhancement and Reform Act,
passed in 2004, raised the limit for corporate criminal fines from $10 million
to $100 million and more than tripled the maximum jail term from three years
to 10 years. (Pursuant to an alternative penalty provision, fines can, and have,
also been imposed in excess of $100 million in some circumstances). In
addition, heightened awareness of the DOJ leniency program has also played a
significant role. This program provides significant benefits to the first
corporation that provides the Antitrust Division with evidence of an unlawful
antitrust conspiracy. Frequently, doing so permits a corporation to avoid all
criminal liability. In addition, other changes in the law permit a cooperating
corporation to limit its civil liability to single, rather than treble, damages,
which can be worth tens or hundreds of millions of dollars in a civil action.
Given these increased penalties and enhanced inducements, it is not surprising
that the DOJ reports that many of its most significant antitrust enforcement
actions have been jump started by leniency-seeking corporations.

Given the severe penalties for an antitrust violation, the objectives of all
compliance programs have always been prevention and detection. Prevention,
of course, is always the ultimate objective. However, no program, no matter
how well designed and conscientiously implemented, can guarantee 100
percent compliance.  Thus, having a mechanism for the prompt detection of a
violation — or a possible violation — is equally important and of critical
importance. 
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The sentencing guidelines provide some guidance on the
minimum requirements that every antitrust compliance
program should include. Omission of any of these
requirements lessens the chance that your corporation will
prevent or detect antitrust violations. Worse yet, omission of
any of these requirements may leave the corporation unable to
obtain any of the benefits the sentencing guidelines provide for
corporations with an “effective compliance program.”

The sentencing guidelines expressly require that a
corporation engage in ongoing compliance efforts. Specifically,
the guidelines provide that, to have an “effective compliance
program,” a corporation must:

Take appropriate steps to communicate standards and
compliance procedures effectively, and periodically, to
all employees; and

Take steps to ensure that the program is followed
through monitoring and periodic auditing. 

All too frequently, it is the requirement of follow up that
receives too little attention. Even the very best compliance

manual and presentation, if not supplemented by annual
auditing and follow-up presentations, will not satisfy the
sentencing guideline’s requirements and will, of course,
significantly reduce the likelihood of prevention or early
detection of a possible violation.

The lesson is clear: to avoid severe penalties, every
corporation, big or small, should have an effective antitrust
compliance program, with follow-up auditing and
presentations on at least an annual basis.

For more information on this topic and other matters
pertaining to antitrust law, please contact issue editor, James M.
Burns, or any member of the Williams Mullen Antitrust Team. 
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