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Employment Issues  
    Health Care Industryin 
the

By Adele M. Neiburg

Adopted in 1938, the Fair Labor Standards Act (FLSA) is 
a federal law which governs wages, hours, and working condi-
tions. The FLSA establishes minimum wage, overtime pay, re-
cord keeping requirements, and child labor standards affecting 
full-time and part-time workers in the private sector and in fed-
eral, state, and local governments. The FLSA generally requires 
employers to pay their covered employees overtime wages for all 
hours worked in excess of forty in a workweek; however, certain 
employees are specifically exempted from the FLSA’s overtime 
provisions. Failure to pay minimum wage and overtime pay as 
required can result in significant liability for not only the unpaid 
wages, but for substantial penalties and the employee’s attorney’s 
fees as well. It is not uncommon for minimum wage and over-
time pay violations to involve tens of thousands of dollars in li-
ability.   

In 1974, Congress amended the FLSA to expressly extend 
coverage to employees in “domestic service” and excluded from 
coverage “any employee employed in domestic service employ-
ment to provide companionship services for individuals who (be-
cause of age or infirmity) are unable to care for themselves[.]”  29 
U.S.C. § 213(a)(15).  The question that follows is what are “com-
panionship services”? “Companionship services” are services for 
the care, fellowship, and protection of persons who, because of 
advanced age or physical or mental infirmity, cannot care for 
themselves. Such services include household work for aged or 
infirm persons including meal preparation, bed making, clothes 
washing, and other similar personal services. General household 
work is also included; however, and significantly, it cannot exceed 
20 percent of the total weekly hours worked by the companion. 
Where this 20 percent limitation is exceeded, the employee must 
be paid for all hours in compliance with the minimum wage 
and overtime requirements of the FLSA. Another requirement 
imposed by the Department of Labor which must be satisfied 
for an employee to qualify as a companion is that the services 

must not be performed by trained personnel, such as registered 
or practical nurses.

Therefore, to fall within the companionship services 
exemption: 

(1) An employee must perform companionship services as de-
fined within wage and hour  regulations; 

(2) General household work performed by the employee may 
not exceed 20 percent of the total weekly hours worked by 
the employee; 

(3) The work performed must not be of a type which requires 
and are performed by trained personnel, such as registered 
or licensed practical nurses; and 

(4) The services must be provided in or about the aged or infirm 
individual’s private residence.  

The Wage and Hour Division takes the position that the 
companionship services exemption is not available where the pa-
tient is in a hospital, nursing home, or assisted living facility.

It is important to note that the companionship services ex-
emption is narrowly applied.  If an employer relies upon it to 
avoid paying minimum wage or overtime pay, it must be sure 
that each of the requirements of the exemption are met and can 
be proved.  Both the job description and the actual duties of the 
employee should establish the facts necessary for the exemption. 
Accordingly, while extending overtime pay to domestic service 
employees generally (those who perform general household work 
on a more casual basis), Congress chose to specifically exempt 
domestic service employees who provide “companionship ser-
vices” to the aged and infirm from the FLSA’s minimum wage 
and overtime requirements. 

The proper classification of employees under the FLSA is 
essential, as is the implementation of auditing wage hour poli-
cies, as notably illustrated by a recent Pennsylvania case with 
potential wide-reaching consequences. In the first settlement 

Employers and home health care agencies are faced with a plethora of legal issues ranging 
from the proper classification of employees to accurately compensating employees for 

preparation and travel time spent seeing clients.  Perhaps no area of employment law wreaks 
greater havoc for employers and the home health care industry than issues raised under 
federal and state wage and hour laws, which are of paramount importance and can have 

dramatic consequences if not properly followed.
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of what is expected to be numerous class actions lawsuits, 
Judge Glazier of the Pennsylvania Court of Common Pleas in 
Philadelphia gives preliminary approval to a settlement in which 
a Pennsylvania home health care company, Total Health Home 
Care, has agreed to pay more than $2 million dollars to eligible 
employees for time spent traveling between the homes of cli-
ents.  The agreement in Thomas v. Total Health Care Home Corp., 
which settled a May 2006 class action lawsuit alleging violations 
of the Pennsylvania Minimum Wage Act and the Pennsylvania 
Wage Payment and Collection Law, applies to some 3,000 home 
health workers employed from May 18, 2002 to March 17, 2007, 
and provides prospective relief for current employees. 

The Pennsylvania Minimum Wage Act establishes a fixed 
minimum wage and overtime pay rate for employees within the 
Commonwealth of Pennsylvania.  If this Act is not followed by 
employers, noncompliance penalties result.  The Pennsylvania 
Wage Payment and Collection Law does not create a right to 
compensation, but rather provides a statutory remedy when 
an employer breaches its contractual obligation to pay an em-
ployee’s earned wages. The contract between employer and 
employee, whether written or verbal, governs the questions of 
whether and when specific wages have been earned and are due. 
The Pennsylvania Wage Payment and Collection Law is a tool 
for employees to recover wages which are due and unpaid, with 
mechanisms crafted into the law which encourage the parties to 
avoid litigation.

Against that backdrop, in May of 2006, a class of home 
health care workers filed suit against Total Health Home Care 
for violations of the Pennsylvania Minimum Wage Act and the 
Pennsylvania Wage Payment and Collection Law.  Essentially, 
the employees of Total Home Health Care claimed they were 
not being compensated for travel time.  The parties developed 
a “complicated” formula to determine the amount payable to 
each class member based on the length of employment and the 
number of times the employee engaged in travel time between 
clients, among other things.  Employees will receive straight-
time pay for travel time from the settlement account.  

Employees will also receive overtime where the inclusion of 
travel time as compensable time would have resulted in more 
then 40 hours worked in a week and compensation for travel 
expenses such as subway or bus fare.  Additionally, a travel cost 
reserve fund will be established to pay for future travel reim-
bursement expenses, such as subway and bus fare.  From August 
6, 2007 until August 9, 2009, the Company will reimburse em-
ployees for transportation costs incurred in traveling between 
assignments at the rate of $1.30 per transfer up to a maximum 
payment of $18.75 per employee per week, according to the set-
tlement agreement. 

Also as part of the agreement, Total Health agreed that it 
would classify its home health workers as nonexempt under 
Pennsylvania wage and hour laws (thus entitling them to mini-
mum wage and overtime pay), maintain all wage policies in 
written form, and distribute notices to all employees explaining 
their rights regarding the payment of wages, Total Health’s wage 
 

policies, and its non-retaliation policies. In announcing terms 
of the agreement, Total Health’s President Michael J. Callahan 
aptly stated, “There is considerable confusion and widely varying 
interpretations regarding the conflicting federal and state wage 
mandates that pertain to the home health industry.”  He further 
explained that the money that would have been spent to litigate 
the issue in court would be “better spent by voluntarily changing 
company policy and including this unbillable and nonreimburs-
able travel time as part of the aides’ paid visit.”  Callahan indi-
cated he is hopeful that the practice Total Health has adopted 
regarding the payment of travel time between clients, which is 
“virtually unheard of within the industry[,]… will soon become 
universal throughout the home care industry.”

Notably, the Total Health class action suit was the first of 
four parallel suits filed in Pennsylvania against home health care 
companies.  In some of the other actions, in addition to seeking 
pay for travel time and expenses, the plaintiffs are seeking over-
time pay.  Janet Herold, an attorney with the Service Employees 
International Union (SEIU), which was involved in the Total 
Health action, has indicated that her union is considering filing 
similar lawsuits in other states to stop alleged patterns of wage 
and hour violations in the industry.  

To avoid potential significant exposure, health care providers 
are well-advised to give careful attention to this large settlement 
and the SEIU’s stated intention to file more such lawsuits.  If 
you have nonexempt employees who travel from job to job dur-
ing the workday, you should review how those individuals are 
compensated, if at all, for travel. While ordinary home-to-work 
travel and return travel from work-to-home at the end of the day 
is usually non-compensable, travel between jobs that cuts across 
the work day is ordinarily compensable.  If travel time between 
jobs is compensable, determine how to accurately capture that 
time.  There are a number of ways to do this, including the in-
stallation of GPS units in employees’ work vehicles to track time 
between jobs. 

Moreover, to provide invaluable piece of mind to employ-
ers and home health care agencies, audits of wage hour proce-
dures should be conducted, particularly in such areas as travel 
and preparatory time. In light of the number of employees that 
most home health care agencies have on their payroll, such au-
dits can substantially decrease or eliminate wage and hour expo-
sure.  Employers and home health care agencies are encouraged 
to consider employing a competent attorney who specializes in 
employment law to assist with an audit of wage hour payment 
practices, as well as to assist with the significant issue of proper 
classification of employees.

About the Author: Adele M. Neiburg, Esq., is an associate 
at Williams Mullen’s Labor & Employment Section. Prior 
to joining Williams Mullen, she served for two years as a law 
clerk for the Chambers of U.S. District Court Judge John E. 
Jones III (Middle District of Pennsylvania) and as a judicial 
intern for the Chambers of Pennsylvania Supreme Court 
Justice Michael Eakin. Ms. Neiburg has practiced exten-
sively in the area of labor and employment matters as they 

relate to the home health care industry. She works with home health care agencies 
to afford legal insight on matters of wage and hour law, employee classifications, 
and the companionship services exemption of the Fair Labor Standards Act.
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