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       The Easy 1-2-3 Guide to Green Cards  
 

In general, there are two main avenues for a foreign national to obtain lawful permanent resident 
status (i.e. obtain a “green card”) in the United States:  (i) Family-based immigration, and (ii) 
employment-based immigration.  This analysis will focus on the employment-based immigration 
process. 
 
This analysis will assume that the employer currently employs a foreign national worker who is 
maintaining valid H-1B status. Except for the issues concerning expiration of the H-1B in six 
years unless a PERM is filed, the analysis is the same as for those employees holding L-1, TN or 
E-2 Visas.  There are three stages that must be successfully completed in order for an H-1B 
employee to obtain lawful permanent resident (“LPR”) status: 
 

1. PERM/Labor Certification Stage; 
2. I-140 Immigrant Petition Stage; 
3. I-485 Adjustment of Status Stage. 
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PERM Stage #1 
 
The PERM/Labor Certification stage is the first step in the green card process.  PERM is an 
acronym which stands for Program for Electronic Review Management.  PERM is the 
Department of Labor’s new system, and only system, for processing labor certification 
applications.  The purpose of the PERM/Labor Certification stage is for the employer to test the 
applicable geographic market to determine if there are qualified and willing U.S. workers who 
want the position that the foreign national is seeking to fill on a permanent basis with the 
employer.  The underlying theory is that the U.S. Department of Labor (“DOL”) does not want 
foreign workers taking jobs away from U.S. citizens who are willing and capable of performing 
the job being offered to the foreign employee. 
 
To file an Application under the PERM program, the employer must first test the labor market 
for qualified U.S. workers (DOL, by regulation, requires specific recruitment steps to be 
performed by the employer – for more information on the requirement recruitment, please 
contact Immigration Counsel).  If no qualified U.S. workers are found, the employer will affirm 
and attest that it has performed the requisite recruitment steps, and that no qualified U.S. workers 
were found for the offered position as a result of such recruitment.  This attestation, along with 
specific information regarding the position being offered and specific information regarding the 
foreign national employee’s education/experience will be submitted electronically to the DOL on 
an electronic application.  
 
We utilize an interactive web-based system to expedite preparation of the PERM Application.  
Additionally, we handle and coordinate all aspects of the advertising process for the employer. 
Furthermore, we provide on-going assistance and advice regarding the recruitment process in 
order to streamline the entire PERM process which alleviates the majority of the burden for our 
employers Human Resources Departments.  We also provide a ready-to-use format, checklists 
and forms for the employer to utilize.  
 
Upon filing of the PERM Application, the DOL will review and adjudicate the PERM 
Application.  The DOL can be expected to adjudicate filed PERM Applications as quickly as a 
few days up to 120 days from filing.  Upon approval, or “certification” of the Application by the 
DOL, the employer will be able to file an Immigrant Petition on behalf of foreign national 
employee. Under the PERM program, the DOL has retained the authority to audit a certain 
number cases to ensure employers are complying with PERM requirements.  Cases that are 
selected for audit will not be processed within the usual timeframes.    
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I-140 Immigrant Petition Stage #2  
 
After the PERM/Labor Certification Application has been certified by the DOL, the next step in 
the process is for the employer to file a Form I-140 Immigrant Petition on behalf of the  
employee.  The twofold purpose of the Immigrant Petition is for U.S. Citizenship and 
Immigration Services (“USCIS”) to: (i) verify that the foreign national employee meets the 
requirements of the job as specified on the PERM/Labor Certification Application, and (ii) 
ensure that the sponsoring employer has the ability to pay the offered wages to the employee. 
 
In addition to being a mandatory step in the green card process for an H-1B employee, an 
approved Immigrant Petition also has another immediate beneficial impact – it allows the H-1B 
employee to obtain subsequent three-year H-1B extensions above and beyond the six-year limit 
on H-1B status.  Stated another way, without the benefit of an approved Immigrant Petition (or 
an Application for Alien Employment Certification that has been pending in excess of 365 days), 
H-1B employees cannot remain in the United States for more than six years from the date they 
initially obtained H-1B status. 
 
Again, we prepare all documents required for the Immigrant Petition process just as we do for 
the PERM process, which eases the burden on the employer. 
 
I-485 Adjustment of Status Stage #3  
 
The Form I-485 Application to Adjust Status, the actual green card application, may be filed by 
the employee after both (i) the Immigrant Petition is approved, and (ii) the Department of State 
advises that a visa number is available based on the employee’s country of birth, employment-
based classification, and visa priority date.  The visa priority date is the date that the 
PERM/Labor Certification Application was filed with the DOL.  However, in certain situations, 
an employee may file his or her Application to Adjust Status concurrently with the Immigrant 
Petition (i.e., employees from a country other than China or India who are in the Second 
Employment-Based Classification – which is reserved for individuals in professional positions 
that require an advanced degree – may file their Adjustment Applications concurrently with the 
Immigrant Petition).   
 
“Retrogression” occurs when the number of foreign nationals (from a particular country in a 
particular employment-based classification) exceeds the number of available green cards as 
mandated by Congressional statute.  Currently, all foreign nationals in the Third Employment-
Based Classification are retrogressed and must wait for their priority dates to become current 
before they can file their respective Adjustment Applications.  Each month, the Department of  
State publishes the Visa Bulletin, which is available on the Department of State website at 
http://travel.state.gov, in order to inform individuals when visa numbers have become available.   
 
Once a visa number becomes available for the employee, the employee files the Form I-485 
Application to Adjust Status.  In addition to filing the application, the foreign national employee 
must obtain a medical exam, must submit passport-style photographs, and must pay the required 
filing fees.  Once the application is received by USCIS, USCIS will require the foreign national 
employee to report to an Application Support Center where the applicant will be fingerprinted.   
Additionally, the foreign national employee can file an Application for Employment 
Authorization (“Work Permit”) and an Application for Advance Parole (“Travel Permit”) 
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concurrently with his or her Adjustment Application.  These “work permits” and “travel permits” 
are renewed annually or bi-annually until the Adjustment Application is finally approved by 
USCIS. However, if the foreign national maintains lawful H-1B or L-1 status, the Application 
for Employment Authorization and Application for Advance Parole may not be necessary. 
 
Strategic Issues 
 
The immediate concern for employers who rely on H-1B employees is to ensure that such 
employees will be able to remain in the United States and will be authorized to continue to work 
for the employer.  As such, it is critical that each H-1B employee have an approved Immigrant 
Petition in advance of the employee’s six year anniversary of H-1B status.  As discussed above, 
typically foreign nationals are entitled to a maximum six-year H-1B period of stay.  However, 
individuals with an approved I-140 Immigrant Petition are entitled to three-year extensions past 
the six-year limit.   [If the I-140 Petition is pending and not yet approved, and the PERM is filed 
more than 365 days prior to expiration of the H-1B, the employee can obtain an indefinite 
number of annual extensions of the H-1B for a 7th, 8th or 9th year, etc.]  
 
Accordingly, the employee’s  immediate goals should be as follows:  (i) to file a PERM 
application and obtain a PERM approval as early as possible, and in any event, no later than the 
5th year anniversary of the employee’s H-1B status, (ii) upon receiving the PERM approval, to 
file an Immigrant Petition on behalf of the employee, and (iii) with an approved Immigrant 
Petition in hand, be prepared to file multiple three-year H-1B extensions past the six-year limit, 
if necessary, until the employee can file his Adjustment Application and obtain work 
authorization while waiting for approval of LPR status.   
 
 
 
Note: This is not a complete legal analysis and should not be relied upon in each and every 
case. It is a simplified Guide to a highly complex and ever changing process.    
 
 
 


