
March 2009 Immigration Update
I-140 Premium Processing, Extended Sunset Dates of 
EB-5, and H-1B Issues and Further Complications

Additional Delay in Implementation of
Mandatory E-Verify.   The rule which was original-
ly proposed to take effect on Jan. 15 and then delayed
to Feb. 20, was delayed once again to May 21, 2009.
The new clause requiring Federal contractors to use
E-Verify should not appear in any solicitation or con-
tact prior to May 21, 2009. 

Premium Processing Service Expanded for
Certain Form I-140 Petitions.  Beginning March 2,
2009, USCIS will accept requests for premium pro-
cessing (Form I-907) for alien worker petitions filed
on behalf of alien beneficiaries who, as of the date of
filing:

Are the beneficiary of a Form I-140 petition filed
in a preference category that has been designated
for premium processing service;

Have reached the sixth-year statutory limitation
of their H-1B stay, or will reach the end of their
sixth year of H-1B stay within 60 days of filing;

Are only eligible for a further H-1B extension
under section 104(c) of the American
Competitiveness in the Twenty-first Century Act
of 2000 (AC21); and 

Are ineligible to extend their H-1B status under
section 106(a) of AC21.

Premium processing offers 15 calendar-day process-
ing for designated employment-based petitions and
applications upon request.  There is a $1,000 fee for
this premium processing.  The I-140 Petition is the

second step in most filings for Green Cards.  Click
here for more details.

Congress Extends Sunset Date to Affect Regional
Center Proposals Under the Immigrant Investor
Pilot Program. The EB-5 Immigrant Investor Pilot
Program which was to expire at midnight on March
6, 2009 has been extended until Sept. 30, 2009.  The
Applicable Program (Pilot Program) was set to “sun-
set” or expire at midnight on March 6, 2009 but on
March 10, 2009, Congress passed Fiscal 2009
Omnibus Appropriations bill (H.R. 1105), which is
now on the President’s desk for signature to extend
the sunset date to Sept. 30, 2009.  

The Board of Alien Labor Certification Appeals
Reverses Denials Due to Application Omission.
The BALCA concluded that an employer’s applica-
tion should not be denied because the employer did
not affirmatively write, “any suitable combination of
education, training or experience would be accept-
able” on the Form 9089.  The court emphasized that
it would offend fundamental due process to deny an
application for the employer’s omission to write what
is commonly referred to as the “Kellogg language” on
the Form 9089.  The judge asserted that it was the
Employer and Training Administration who erred by
providing a “deficient form and failure to post readi-
ly accessible clarifying instruction,” which was the
cause of the underlying problem. This is a big win for
beleaguered attorneys and employers who have had to
deal with conflicting advice from the U.S.
Department of Labor (DOL) on how to complete the
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PERM form.  The PERM process is usually the first
step in the Green Card process. Employers are
required to test the labor market to determine
whether there are any U.S. workers who meet the
minimum qualifications for the position to be filled
by the foreign national who is being sponsored for a
Green Card. 

H-1B Issues Ahead and Further H-1B
Complications:

NEW - iCert Visa Portal System - Use Starting
April 15. The U.S. Department of Labor Office
of Foreign Labor Certification has announced
the implementation of a new system, known as
iCert.  This new system replaces the current sys-
tem for H-1B labor condition applications as
well as for PERM labor certifications.  The new
iCert system requires employers or their repre-
sentatives to set up accounts to file Forms 9089
and 9035s.  Starting April 15, new Form 9035s
will be processed only through iCert.  This is a
significant change which will delay the entire H-
1B filing process. Click here for more informa-
tion.

Follow up to last month’s TARP and H-1B 
UCSIS has yet to release any regulations. The
Stimulus Bill implemented H-1B hiring restric-
tions on employers receiving funds from TARP
or Section 13 of the Federal Reserve Act.
Outstanding questions remain regarding the
restrictions, including which employees are con-
sidered “hires,” but DOL or USCIS has yet to
issue implementing guidance or regulations.

REMINDER:  Less than 10 days to go before
the deadline for H-1B CAP filings. H-1B peti-
tions can be accepted starting April 1, 2009 for
employment starting Oct. 1, 2009 for CAP
cases.   

FAQ’s and tips for filing H-1Bs:

What if the U.S. Degree will not be awarded
by March 31, 2009?

The USCIS has approved H-1B petitions for for-
eign nationals who have earned degrees from
U.S. institutions of higher education, where the
foreign national has completed all requirements
for the degree, and hence, has “earned” the

degree, but the degree has not been conferred.
You must submit evidence that the foreign
national has completed all requirements for the
degree from an official at the school who is
qualified to provide that information (e.g.,
dean, registrar or department head). Be wary of
letters prepared by unauthorized employees at
the school stating that the student has com-
pleted all requirements toward a degree, when
in fact there are still examinations or papers to
complete. Be mindful that use of such docu-
mentation when the student has not complet-
ed the program may be considered fraud and
such a document may result in the case being
denied on the basis of ineligibility at the time
of filing. The USCIS will not approve an appli-
cation if the applicant does not meet the degree
requirement at the time of filing. If you submit
an application arguing that the individual will
have the degree by Oct. 1, 2009 (the H status
start date), your case will be denied and the fil-
ing fees will be lost.

*Please note that a petition seeking to qualify
an alien based on equivalence of education
and/or experience to a U.S. bachelor’s degree
must include evidence to demonstrate that the
alien has obtained the equivalent education
and/or experience prior to the filing of the
petition.

Can multiple identical petitions be filed for
the same foreign national?

The USCIS will either deny or revoke multiple
petitions filed by an employer for the same H-
1B worker and will not refund filing fees for
duplicative or multiple H-1B petitions. The
rules does not prevent related employers (such
as a parent company and its subsidiary) from
filing petitions on behalf of the same foreign
national for different positions, based on legit-
imate business need.  Attorneys  are reminded
to include evidence and/or an explanation in
each filing to demonstrate why the filing is not
a duplicate. 

Attorneys  are strongly advised not file dupli-
cate petitions regardless of the reasoning and
expect to receive an opportunity from USCIS
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to explain. This includes a situation where you
cannot confirm receipt of a package sent to
USCIS. Filing a duplicate for any reason may
lead to denial. 

Will an F-1 nonimmigrant student be able to
remain in the U.S. if his or her F-1 status
expires before Oct. 1, 2009?

On April 8, 2008, the USCIS issued a regulation
that extended the authorized stay for all F-1 stu-
dents who have properly (timely) filed an H-1B
petition and change of status request whose F-1
status will expire before October 1. The student
is in valid status and can continue to work while
the petition is pending at the USCIS. If the case
is rejected, the student’s F-1 status will dictate
the continued ability to remain in the U.S. If the
case is accepted under the quota, the student will
have an extension that enables the student to
remain in the U.S. and continue to work until
the requested start date indicated in the H-1B
petition takes effect. Therefore it is important to
make sure you select change of status in Section
3 of the I-129 form to get this protection. 

A student who completed his or her post-com-
pletion OPT and who subsequently was in a
valid grace period on April 1, would benefit from
an automatic extension of his or her D/S admis-
sion, if the H-1B petition was filed during the
H-1B acceptance period, which began on April
1. The employment authorization, however,
would not be extended automatically, because it
already expired and the cap gap does not serve to
reinstate or retroactively grant employment
authorization. 

When must the H-1B petitions be filed?

The USCIS will receive petitions until they
determine they have received more than the
maximum allowed under the H-1B cap quota. In
prior years the quota has been reached on the
first day. Under current USCIS regulations, if
the USCIS receives a sufficient number of peti-
tions to reach the numerical limit on any one of
the first five days, a random selection “lottery” is
conducted. If there is a lottery this year, an
announcement will be issued by the USCIS. The
safest course of action is to file all H-1B petitions
on the first available date. H-1B cap-subject peti-

tions should be submitted for delivery to the
service center with jurisdiction no earlier than
April 1, 2009. In the event the volume of fil-
ings triggers the 5-business-day filing rule, the
window will end on Tuesday, April 7, 2009. 

Will filing using premium processing
increase the chances of making the H-1B
quota?

Filing an H-1B petition requesting premium
processing will not increase the chances of
obtaining an H-1B under the quota. If you
request premium processing and the case is
accepted for processing, the 15 day premium
processing window will start on the day the
USCIS accepts the case for processing. Please
note that one perceived benefit of filing a cap
subject H-1B petition with premium process-
ing is that a receipt notice may be issued faster
than if you had filed it under regular process-
ing. Therefore, the petitioner and beneficiary
may learn faster if there petition has been cho-
sen in any lottery. 

Filing Fee Checks

The USCIS prefers separate checks made
payable to the Department of Homeland
Security for each applicable filing fee (I-129,
Premium Processing, Fraud Fee, ACWIA
training fee). The USCIS instructions state
that an employer can submit one check that
contains both the base filing fee and the
ACWIA training fee. The fraud fee and premi-
um processing fees must be separate checks.

Please note that it is safest to follow the guid-
ance of separate checks. If you choose to file
using a single check and the amount has been
calculated incorrectly, the petition will be
rejected. However, if the premium processing
check is incorrect or unsigned, then only the I-
907 should be rejected.

For more information on these and other immigration
developments, please contact Kathryn Carmichael,
kcarmichael@williamsmullen.com, or Eliot Norman,
enorman@williamsmullen.com.
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